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Vested Rights Under Fire 


New Role of Public Policy as Factor in Charter Perpetuities 


GUSTAVUS MYERS 


Author of “History of the Supreme Court of the United States,” 
“The Ending of Hereditary American Fortunes” and others 


N these changeful times, with so many 

innovations in laws and new juridi- 
cal concepts sustaining them, a vital 
question which perchance may arise to 
confront fiduciaries and other chartered 
concerns is how their vested interests 
may be affected. For at the base of 
their right to exercise certain formu- 
lated powers and remain in their par- 
ticular business is a grant conferred by 
the State. 


In the case of fiduciaries, banks, insur- 
ance and some other companies the grant 
is called a “charter,” as similarly it is 
termed a franchise applying to rights 
under which railroads, street railway 
and busses operate. Many of these 
grants, especially those endowed by leg- 
islative action in the past, contained no 
time limitations, and hence are classed 
as “perpetual.” Formally and legisla- 
tively they are such, but in the light of 
transformations now in progress, the 
query aptly suggests itself whether such 
absolute vested rights may be much 
longer recognized. 

That there long have been fixed vested 
rights in America has not been due to 
law so much as to the mandate of the 
courts in the interpretation of the law 
as, in their view, it was ordered by the 
Constitution of the United States. Law 
could be changed at any time, but over 
and above legislators stood the Supreme 
Court of the United States decreeing 
whether or not acts passed conflicted 
with what it construed were the Con- 
stitution’s provisions. Irrespective of 
the means by which a charter was ob- 
tained, regardless of any consideration 
of public policy, only one fact had weight 
with the Supreme Court of the United 
States. This was the wholly technical 
fact that legislative or other action had 
granted a charter or franchise which 
was thus juridically pronounced a con- 


tract with the State, could not be re- 
voked, and was indefeasible. Such pure- 
ly court-made law was peculiar to Amer- 
ica and in marked contrast to the sit- 
uation in Great Britain. There, at the 
same time, the right of Parliament to 
amend or repeal the charters of private 
corporations was undisputed. 


Inviolable Sanctity of Charter 


UT a notable, most significant change 

has come about in America. In 
recent years the Supreme Court of the - 
United States has been discarding a 
number of the concepts and construc- 
tions which formerly swayed its course. 
Reversing that court’s long-enduring at- 
titude, it has, as a body, supposedly 
placed itself in accord with social and 
economic legislation, not to mention eth- 
ical principles, and has found ample lati- 
tude in the Constitution to validate a 
succession of new laws. Its decisions, 
following fast upon one another, are im- 
planting a group of precedents radically 
different from those of former decades. 
Their significance lies not only in what 
they at present denote but in their 
trends. In what way, then, are charters 
likely to be challenged? 


First of all the legalistic aspect will 
be considered. To comprehend the un- 
questioned security in law which char- 
ters long enjoyed, it will be necessary 
to go back to the leading precedent set 
by John Marshall, as Chief Justice of 
the Supreme Court of the United States. 
Over the Governor’s protest, the Georgia 
Legislature, in 1795, had granted to four 
companies, more or less associated, land 
grants of 35,000,000 acres in the Yazoo 
region. After conclusive evidence that 
the empowering act had been obtained 
by bribery, the people of Georgia elected 
a new set of legislators who, in 1796, 
repealed the land grant act. This re- 
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peal was contested. The case reached 
the United States Supreme Court in 
1809-1810. 

Totally ignoring the principle in com- 
mon law that fraud vitiated every con- 
tract, Marshall in his decision, in the 
case of Fletcher vs. Peck, would not even 
admit, despite the proof, the pertinence 
of fraud and corruption to this case. 
All that he and a majority of his col- 
leagues considered relevant was that, in 
passing the act of 1795, the Georgia 
Legislature had made a contract which 
could not be impaired or revoked by sub- 
sequent legislation. Upon this premise 
the decision held that the rescinding act 
of 1796 was “repugnant” to the Consti- 
tution, and therefore null and void. 

This extraordinarily important decis- 
ion was further strengthened two years 
later with a like decision from Mar- 
shall in the case of an act passed by 
the New Jersey Legislature, and, in 
1819, his decision in the Dartmouth 
College charter litigation, resulting from 
a fight among the trustees. The New 
Hampshire Legislature had amended the 
charter granted in 1769 so as to increase 
the number of trustees, the old body of 
whom resisted. Again, the essentials of 
Marshall’s decision were that corporate 
charters and franchises were contracts, 
vested property rights in no way subject 
to repeal. 


The Equal Rights Party 


UCH of American public opinion 
was intensely aroused over this 
fiat, and opposition to it was strong. 
This movement found popular expression 
in the Equal Rights Party which, in 
1834-37, attained considerable force and 
voting strength, especially in New York, 
the seat of so many chartered banks, 
trust, insurance and other companies. 
The Party did not single out charters 
obtained by bribery; it took a much 
wider stand and voiced its hostility to 
“the dangerous and _ unconstitutional 
creation of vested rights by legislation. 
All laws or acts of incorporation passed 
by one Legislature can be rightfully al- 
tered or repealed by its successors.” 
Thus ran the Declaration of Rights 
adopted by the Equal Rights Party con- 
vention, in 1836. A number of similar 
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utterances are important as showing 
that at this period of profuse charter 
giving there was no general spirit of 
public acquiescence either in the grant- 
ing of such perpetuities or in their iron- 
clad maintenance by court decree. The 
greater issue of slavery submerged the 
Equal Rights Party but it left its im- 
print upon American thought, and some 
of its ideas, at a later time, came for- 
ward as influencing factors in political 
and legislative action. 


Legal Title Held Enough 


OWEVER, for more than a century 

after Marshall’s decision, the doc- 
trine there laid down remained com- 
mandingly supreme. Charter after char- 
ter, secured by proved bribery, could not 
be invalidated. One of the many in- 
stances was the Broadway street rail- 
way franchise in New York City, where 
evidence showed that $500,000 had been 
spent, in 1884, in corrupting the Board 
of Aldermen, a number of whom were 
sentenced to prison. Efforts were made 
to have the franchise annulled, but the 
courts decided it was perpetual and in- 
defeasible. 

Enormous land areas in Florida, Cali- 
fornia, New Mexico and other sections, 
claimed on grants from Spanish or Mex- 
ican officials—grants often based upon 
forged papers—were validated by the 
Supreme Court of the United States. 
Equally so huge grants of public domain 
obtained by railway promoters by brib- 
ing legislatures or Congress; the great 
Credit Mobilier scandal involving the 
Union Pacific Railway Company was only 
one of many such briberies which, never- 
theless, were allowed to have no effect 
upon charter or endowed rights. In fact, 
the astonishing point was reached where 
a Supreme Court Justice — Brewer — 
openly and nakedly avowed, in 1894, 
(Ames vs. Union Pacific Railway Com- 
pany) that fraud or other methods “ob- 
noxious to public condemnation” matter- 
ed nothing so long as legal title to prop- 
erty was held. 


The Courts Set a New Course 


HE overturning of this attitude—for 
it was nothing less than an attitude 
—did not ensue, as may be commonly 





supposed, since the alteration of the per- 
sonnel of the Supreme Court of the 
United States under the New Deal. Nor 
did it come from that court itself; al- 
though there were liberals on its bench, 
it was still dominantly conservative. 
The initial stroke came from the Feder- 
al Circuit Court of Appeals, Eighth Ju- 
dicial District. Through fraudulent 
dealings with Albert B. Fall, then Secre- 
tary of the Interior, Harry F. Sinclair 
had obtained, in 1922, a 
lease of naval oil reserve 
lands at Teapot Dome, rich 
Wyoming oil field. 

The Government sought 
the cancellation of the 
lease. In the Federal Dis- 
trict Court, at Cheyenne, 
the judge fell back upon the 
old precedents, held that 
the transaction was entire- 
ly legal, and declined to 
void the lease. An appeal 
was taken to the Federal 
Circuit Court of Appeals. 
There, writing the decision 
in 1926, Judge William S. 
Kenyon cast aside all so- 
phistory of precedents and 
embarked upon a new 
course of recognizing the 
evidence of corruption as 
essential and applying the 
fact. Upon the ground that 
“the’ lease and agreement 
were obtained by fraud and 
corruption” he _ ordered 
their cancellation. 

The holders of the lease 
felt sanguine about the ap- 
peal, relying on the long 
line of prior decisions. But 
the stand of the Supreme 
Court, on many cases, had 
been bitterly criticized, and even its 
power to void laws had been challenged. 
Evidently, most of its members were sus- 
ceptible to a fresh point of view. They 
upheld the decision of the Circuit Court 
of Appeals, declaring that “the lease and 
supplemental agreement were fraudulent- 
ly made to circumvent the law and defeat 
public policy.” 

In the case of the lease of the Elk Hills 
oilfield in California the Supreme Court 
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later refused to review a decision of the 
U. S. Circuit Court, at San Francisco, in 
1932, ordering the cancellation of the 
lease which, it declared, “reeked with 
wrong.” 


Public Policy Becomes an Element 


HESE decisions, of a truly revolu- 
tionary nature in American juris- 
prudence, furnished both the sequel to 
Marshall’s superimposed doctrine, and 


evidently heralded its extinction at least 
so far as it glossed over fraud and but- 
tressed the sheer legalism of a grant. 
Whether a charter, franchise or lease it 
was no longer an absolute vested right 
but a conditional right dependent upon 
the circumstances of its origin. 

But the implications of the Supreme 
Court’s decision in the Teapot Dome case 
went further. Therein was introduced 
a vital point which, in its strictly hide- 
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bound legalistic view, that court had 
hitherto interdicted from its vision. 
This was the paramount consideration 
of public policy. In decisions under the 
New Deal, the majority of the Supreme 
Court extended this concern to that of 
public interest or public welfare. 

The long-continued emphasis of the 
highest court upon the supremacy and 
conservation of property rights has been 
drastically changed. In upholding, in 
1937, the constitutionality of the Mini- 
mum Wage law passed by the State of 
Washington, the court’s majority affirm- 
ed: “What can be closer to the public 
interest than the health of women and 
their protection from unscrupulous and 
over-reaching employers?” And it was 
under the “general welfare” clause of 
the Federal Constitution, adopted in 
1787, that the power of Congress to en- 
act a Social Security law was sustained 
by the Supreme Court of the United 
States in 1937. 

Other decisions under the New Deal 
greatly depart from the old practice of 
narrowly interpreting the Constitution, 
and validate measures some predecessors 
of which formerly were outlawed as un- 
constitutional. The Supreme Court has 
come to the stage of adjudging current 
and economic conditions, and not only 
confirming laws passed to meet them but 
also of greatly broadening the industrial 
and taxing power of Congress. 


Opening Wedges to Private Wealth 


OW will these developments affect 

the vitality or duration of char- 
ters? Here the question resolves itself 
into one of accomplishments in parallel 
lines, and in part into a consideration of 
tendencies and indications. 

Individual and corporate incomes were 
long regarded by aggregated wealth as 
vested rights of possession into which 
Government had no rightful authority 
to inquire or which it had no legal power 
to tax. When, during the emergency of 
the Civil War, an income tax was levied, 
Boards of Trade and Chambers of Com- 
merce strenuously protested, and they 
brought about the repeal of that law 
after the War. Popular demand kept 
insisting upon a graduated income-tax 
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law. Finally, in 1894, Congress passed 
one, but in the next year it was declared 
unconstitutional by the Supreme Court 
of the United States. The only way then 
to overcome this decision, with the com- 
position of the court remaining as it did, 
was to amend the Constitution, and al- 
though this program took nineteen years, 
it was done. The Amendment, giving 
Congress power to tax incomes, was rati- 
fied by three-fourths of the States by 
February 25, 1913. 

Of greater weight in the attack upon 
perpetuities were the inheritance tax 
laws passed by States during this period, 
and the estate tax law enacted by Con- 
gress, in 1916. To the superficial obser- 
ver this move seemed a modern aim, but 
as a matter of fact, its impetus went far 
back in American life. In the early 
years of the Republic great wealth was 
largely that of large land holdings. To 
uproot landed possessions in perpetuity, 
the founding fathers abolished primo- 
geniture and entail. 

The Workingmen’s Party in 1829-1830 
vigorously agitated for the eradication 
of hereditary wealth. The owners kept 
on insisting, decade after decade, that 
they had a vested right in their fortunes, 
to do with them as they pleased and to 
preserve them intact to bequeath to 
whom they willed. But since the pass- 
age of the inheritance and estate tax 
laws this has been relegated to a merely 
qualified right. With cumulative taxa- 
tion, the great part of large fortunes 
now is being conscripted into the public 
treasury. 


Franchises—Limited 


N that series of years came attacks 

upon perpetuities in another direc- 
tion. The former practice of granting 
franchises in perpetuity was now 
changed by many municipalities into one 
of confining them to a limited period, 
to be renewed or revoked. 

Just as agitations of long ago, seem- 
ingly buried in the past, have in one way 
or another come to life in our own time, 
will the stand of the Equal Rights Party 
against charter perpetuities again come 
to the forefront, win popular support, 
and be transferred into organic law? 





In a period of great social changes and 
the implanting of new principles of pol- 
ity, the conclusion of which is by no 
means in sight, this may not be an im- 
mediate probability, but it is not to be 
dismissed as an eventual improbability. 
From consistent American experience, it 
is to be noted that, although diverted by 
other issues at times and at others seem- 
ingly eclipsed, the movement against 
perpetuities has, in the long run, forged 
ahead. 


Will a further phase result in giving 
our lawmaking bodies power to alter 
or revoke charter perpetuities? Under 
the “general welfare” clause of the Con- 
stitution, a Supreme Court of the United 
States at some time, in a test case, may 
declare such perpetual vested powers in- 
imical to public interest. Even, how- 
ever, whether the court ruled favorably 
or adversely, or did not pass upon the 
point, there still remains a final course 
if there is insistent public demand. Re- 
peating the line followed in the income- 
tax matter, an Amendment to the Fed- 
eral Constitution could be adopted and 
State Constitutions amended expressly 
sanctioning the legislative power to cur- 
tail or modify charter perpetuities. 


Social Determination 


HIS possibility, although not immi- 
nent, may loom as a future fact, 
Performing an important function and 
officered by men who well know their 
specialized business, fiduciaries should 
not, it is urgently suggested, allow the 
services rendered by their concerns to 
go by default. To the technical know- 
ledge already possessed, it is necessary 
to add a keen recognition of social forces 
in active motion, and to meet them, not 
in a spirit of apathy or antagonism but 
in one of understanding and conciliation. 
In the past, railroad, coal, mining, in- 
dustrial, utility and other companies, 
not to mention Stock Exchanges, refused 
to take a long-range view, obdurately 
contested demands for reforms, and all 
in the end found themselves defeated by 
increasingly stringent regulations en- 
acted into law. That perpetuities as 
such may go will not of itself be fatal, 
for if street railway, bus and other en- 
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terprises have been able to operate on 
long-term limited franchises, chartered 
concerns will equally be able to do so. 


How to Forestall Government Inroads 


ORE to the point at this present 

time is the fear on the part of 
fiduciaries, banks and insurance compan- 
ies that Government will enter into their 
lines of business. If this should happen, 
the value of corporate charters would 
be seriously impaired without a single 
act of hostile legislation aimed at char- 
ters themselves. We have seen the dim- 
inishing importance of corporate powers 
where Government has instituted plants 
to compete with privately owned utili- 
ties, and of franchises in municipalities 
which have established subways and 
other transportation systems. 

If fiduciaries and other companies seek | 
to avert similar inroads, the one con- 
structive course open is to overhaul their 
customary attitude of aloofness from the 
general public and unresponsiveness to 
social ideas. For it is there the political 
power resides to legislate and the power 
of opinion to influence court concepts. 
And in this era overwhelming popular 
sentiment in America is concerned, not 
with property rights, but with human 
rights. This is no mere generality but 
a most powerful fact in the full swing 
of momentum. Aside from various fea- 
tures associated in much of the public 
mind with fiduciaries, they themselves, 
by their own publicity and advertise- 
ments, have created the fixed impression 
that they are first, last and all the time, 
preeminently noted for their massing of 
money and the vaunted strength it guar- 
antees. Does that not place a new duty 
on them to assume a public accountability 
of the social usefulness of this wealth? 


Fifth of National Income for War 


Under the budget recently introduced in 
the Australian House of Representatives, 
unprecedentedly high taxes will, together 
with State taxes, devote 20° per cent of 
Australia’s national income to the war ef- 


fort. The chief innovation of the new 
budget is the considerable range of the 
Federal income tax. 
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The Economics of Trust Business 


< HE economics of trust business 

relates to the effect it has or may 
have upon (1) the production, (2) con- 
servation, (3) distribution, (4) concen- 
tration, (5) stagnation, and (6) stabil- 
ization of the economic wealth of the 
country,” stated Gilbert T. Stephenson, 
in one of his talks during Trust Research 
Week in Maine. 

1. “The trust institution invests its 
trust funds in mortgages on improved 
real property and in the bonds of in- 
dustrial, commercial, public utility, rail- 
road, and other business enterprises. 
Hence the trust institution supplies a 
considerable amount of capital for the 
development of business, which means 
that it is having some part in the pro- 
duction of wealth. 

2. “Trust business is engaged in con- 
serving the economic wealth of four 
groups of citizens—namely (a) the im- 
mature, (b) the inexperienced, (c) the 
incompetent, and (d) the indifferent or 
those who are not interested in prop- 
erty-management. 

3. “The trust institution exerts an in- 
fluence in the private distribution of 
wealth by encouraging property owners 
to make wills and trust agreements, by 
helping property owners to make better 
wills and trust agreements and hence 
to make wiser distribution of their prop- 
erty, and by providing the facilities of 
the community trust, which is an effec- 
tive mechanism for the wise distribu- 
tion of charitable gifts. 


Concentration Not Likely 


4. “Even a superficial analysis of the 
nature of trust asets and of the trust 
institution’s control over them. will re- 
veal the fact that there is no undue con- 
centration of wealth in their hands. Es- 
tates under executorships and adminis- 
tratorships (10% of total assets in in- 
stitutions studied) must be distributed 
within a short time; title to and con- 
trol of property held in agency accounts 
(20%) remain in the owner; securities 
in safekeeping and custody accounts 
(26%) are subject to complete control 
of the owner; property held in guardian- 


ships (4%) must be delivered to the 
minor when he attains the age of twenty- 
one years (the average guardianship 
lasting ten or eleven years); in revoc- 
able trusts, which constitute by far the 
larger proportion of personal trusts 
(40%), the settlor retains complete right 
of repossession—irrevocable trusts do 
not continue for any great length of 
time (the longest period possible is two 
lives in being and twenty-one years)— 
in the United States there is a decided 
feeling among both trust customers and 
trust men against the creation of long- 
term, inelastic, irrevocable trusts for 
able bodied, mentally alert, productively 
employed or employable persons. 

“It is readily apparent that the dan- 
ger of undue concentration of wealth in 
the hands of the trust institution is far 
too remote a possibility to disturb any- 
one’s equanimity. 

5. “Every consideration of good ser- 
vice and self-interest makes the trust 
institution keep its trust property rent- 
able and its trust funds productively 
employed. The trust institution knows 
that it cannot prosper unless the trade 
area in which it is located or from which 
it draws its trust business also prospers; 
that it cannot long continue a policy of 
declining to invest a reasonable portion 
of its trust funds in the securities of | 
the trade area without impoverishing 
the area. 

6. “Throughout the course of years 
the trust institution assembles from a 
multitude of sources miscellaneous lots 
of property and funds that in many 
cases would otherwise be dissipated and 
squandered. Gradually this assembled 
property becomes an important invest- 
ment reservoir.” 


Three of the members appointed to the 
board of directors of the Chesapeake & 
Ohio Railway Company are all trust com- 
pany men: James G. Blaine, president of 
the Marine Midland Trust Company; Har- 
vey D. Gibson, president of the Manufac- 


turers Trust Company and Harry C. 
Thompson, vice president of the trust de- 
partment of Continental Bank & Trust 
Company, all of New York. 





Canada’s War Effort 


A Pre-View of the Possible Future Policy 
Needs of the United States: Part II 


J. DOUGLAS GIBSON 
The Bank of Nova Scotia, Toronto, Canada 


In his first article, published in our November issue, Mr. Gibson out- 
lined the broad principles of Canada’s war finance policy, and the main 


money-raising plan. 
control plan.—Editor’s Note. 


HAT is the position at present? 

As pointed out last month, the 
Government is planning for an outlay 
of perhaps as much as $1,500 millions 
in the current fiscal year (ended March 
3lst, 1941)—nearly $1,000 millions 
more than in peacetime. Of this total, 
it is probable that between $750 and 
$800 millions will be covered by rev- 
enues which because of the new taxes 
and higher national income are 50% 
above the pre-war level. This leaves 
an amount of about $700 millions to be 
covered from other sources. Against 
this can be placed a large part of the 
proceeds of the First War Loan (which 
was carried over from the previous fis- 
cal year) and all of the proceeds of the 
Second War Loan, a combined total of 
perhaps $400 millions. In addition, the 
Savings Certificate campaign is expect- 
ed to yield at least $50 millions. The 
balance left to be raised of, say around 
$200 millions, is a sizeable figure but 
not one which presents any major prob- 
lems. 

Needless to say, the war programme 
has been greatly facilitated by the fact 
that the outbreak of hostilities found 
Canada in a position to expand her pro- 
duction substantially. The country 
was still far from a condition of full 
employment of its human and material 
resources and this situation has thus 
far permitted a substantial war effort 
without any impairment in living stan- 
dards. Indeed, for the majority of Can- 
adians the present year has been a bet- 
ter one than in 1939. As an indication 
of the position, The Bank of Nova 


In the present article he describes the complementary 


Scotia’s Index of Industrial Activity in 
Canada rose by no less than 23% in the 
first thirteen months of the war. It 
now appears probable that the national 
income in 1940 will be at least $600 mil- 
lions larger than in 1939 and over $800 
millions greater than in 1938, when it - 
stood at $4,125 millions. Moreover, the 
bulk of the rise in national income re- 
presents increased production rather 
than higher prices and there is no evi- 
dence of inflationary tendencies. The 
fact is that the recent increase in in- 
come has been accompanied by a small- 
er rise in prices than the less pro- 
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nounced advance in income during the 
peacetime years 1936 to 1937. Further- 
more, the expansion in the volume of 
bank credit has been moderate and the 
bulk of the increase is accounted for 
by the initial Government loan from the 
banks. 


Emerging Problems of Finance 


HE problem of war finance, how- 

ever, will become progressively 
more difficult as time goes on. It is 
true that there is still a good deal of 
scope for increasing the national pro- 
duction and income. But here two 
points should be made. One is that as 
the nation’s production rises towards 
capacity the problem of scarcities of 
particular resources, or bottlenecks, 
tends to become increasingly serious 
and to slow up the general rate of ad- 
vance. The other is that the scale of 
the war effort is increasing rapidly. 
Thus, although the present tax system 
is expected to yield substantially more 
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a year from now, the remaining prob- 
lem of finance will be considerably 
greater than in the present fiscal year. 

One cannot say what particular 
measures will be taken to meet the Gov- 
ernment’s increasing financial require- 
ments. But it is safe to assume that 
growing efforts will be made to encour- 
age a higher rate of saving by the pub- 
lic at large, and that tax policies will 
perforce be aimed at broadening the 
tax base and at obtaining larger con- 
tributions particularly from the im- 
portant middle income group within the 
range of from, say, $2,000 to $20,000 
per annum. The present taxing and 
borrowing system is already obtaining 
a large part of the incomes of the 
wealthy and while this source of funds 
might be made to yield more it could 
never be adequate to cover war needs. 
The middle income group, it is true, at- 
tracted the main attention in the last 
Budget. Nevertheless, it is on this large 
group that much of the demands for 
greater savings and greater tax contri- 
butions must fall. 


Canadian Exchange Control* 


PART from the general problems of 

war finance, there are a number of 
very important special problems, which 
have been commanding increasing at- 
tention from the Government. The first 
is in connection with foreign exchange. 
Shortly after the outbreak of war the 
Government established foreign ex- 
change control. The reasons for this 
action were simply to protect Canada 
from the possibility of an outward 
movement of capital (which had it oc- 
curred might have seriously impaired 
her foreign exchange position) and to 
prevent undesirable fluctuations in the 
exchange rate. While no one can say 
whether or not a large capital with- 
drawal would otherwise have occurred, 
the huge American investment in Can- 
ada and the very close relationships be- 
tween Canadian and U. S. financial and 
stock markets made it a distinct and 
dangerous possibility. No action, how- 
ever, was taken to restrict commodity 


*Cf. Dillon, ‘Foreign Exchange Control in Can- 
ada,” March 1940 JVrusts and Estates 260. 











imports nor was there, or is there now, 
the slightest suggestion that external 
payments of interest and current divi- 
dends should be interfered with. 

Nevertheless, the control of capital 
movements, while it eliminated a ser- 
ious risk, did not solve the exchange 
problem, for the war has involved a 
much increased volume of imports, 
mainly from the United States. In the 
first twelve months of the war, for ex- 
ample, Canadian imports from the 
United States were $680 millions as 
compared with $420 millions in the pre- 
ceding twelve months—an _ increase 
which is largely the result of the grow- 
ing requirements of the war programme 
for machinery and parts, metal products 
and raw materials. This expansion in 
imports has meant that Canada has had 
to find more foreign exchange to meet 
the necessary payments and in doing 
so she has been faced with certain dif- 
ficulties. Most important is the fact 
that her large “favorable” balance of 
transactions with Britain is no longer 
freely available in foreign exchange. 
Part of her war effort has been and is to 
help to finance British purchases in 
Canada by repatriating Canadian secur- 
ities held in Britain. While this policy 
has certain long-run advantages, it 
means that the usual large surplus of 
foreign exchange arising from Canada’s 
trade with Britain is not available to 
cover the current debit in her accounts 
with the United States—a deficiency 
which has been increasing despite a 
substantial improvement in exports to 
the United States. 


Measures Affecting the Exchange 
Position 


T has thus been necessary to take cer- 

tain steps designed to conserve for- 
eign exchange resources. One of these 
was the special 10% tax on non-Empire 
imports imposed last May. This tax 
was in part designed for revenue pur- 
poses and in part to discourage luxury 
and non-essential imports. Further- 


more, a steeply graduated tax was im- 
posed on new automobile sales which 
makes the more expensive cars, which 
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are largely imported, an extreme lux- 
ury. Taxes on radios and cameras were 
also imposed with similar ends in view 
though here, as in the case of automo- 
biles, the taxes had the added objective 
of reducing domestic demands in order 
to release skilled labor and machinery 
for war production. Another measure 
for conserving exchange has been the 
restriction of holiday travel outside of 
the country. On the capital side, Can- 
adians have been required to sell their 
cash balances abroad to the Govern- 
ment, except when needed for business 
purposes, and to register, but not to 
sell, their foreign holdings of securities. 

Canadian exchange policy is a neces- 
sity of war and an unpleasant neces- 
sity to a country whose interests are 
so bound up in the maintenance of a 
relatively free international trading 
system. If attempts are being made to 
discourage non-essential imports, it is 
only because Canada has to buy so much 
more of the essential wartime imports 
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from the United States. In the aggre- 
gate, Canada will be buying more and 
more from her southern neighbor and 
so long as the war lasts she can never 
hope to find herself free from a foreign 
exchange problem. Canadians know 


that the great majority of Americans 
are in sympathy with their cause and 
they believe that their policies will be 
viewed in a spirit of understanding. In 


this regard, it might be pointed out that 
the American tourist is of great assis- 
tance in providing Canada with foreign 
exchange. Indeed, there is no way in 
which individual Americans can help 
Canada more in the present emergency 
than by spending a holiday within her 
borders. 


Other Special Wartime Measures 


PACE does not permit more than a 

brief mention of other measures de- 
signed to meet the economic problems 
of war. Apart from the few special 
taxes mentioned above, the consumer 
has not been subjected to any signifi- 
cant restrictions. The question of con- 
serving and increasing the supply of 
vital war resources is rather being at- 
tacked from the production end. In 
this regard, the most important develop- 
ment has been the appointment of five 
Controllers covering the fields of steel, 
machine tools, oil, timber and power. 
These Controllers are endowed with dic- 
tatorial powers over their particular in- 
dustry (though it has been very seldom 
necessary to employ methods of com- 
pulsion) and are responsible only to the 
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Minister of Munitions and Supply. To 
date, it would appear that they have 
been most concerned with rationalizing 
distribution in their industries and en- 
suring the priority of war requirements. 


There is also a Wartime Prices and 
Trade Board which is entrusted with 
the responsibility of maintaining an 
adequate supply of the necessities of 
life at reasonable prices—to protect the 
consumer against unwarranted or avoid- 
able increases in the cost of living. In 
this connection there are a number of 
Administrators responsible for the sup- 
ply of coal, sugar, hides and leather, 
and wool, and recently a rent Adminis- 
trator has been appointed. While the 
functions of these administrators are 
somewhat different from those of the 
Controllers, and their power less sweep- 
ing, they are nevertheless concerned 
with the question of war supply, for 
their problem is to see that there is still 
enough of their particular commodities 
to go around after specific war require- 
ments have been satisfied. 


Government Control and Individual 
Rights 


HILE this is a very brief and in- 

complete survey of wartime meas- 
ures, it gives some indication of the de- 
gree to which the economy is being 
guided and controlled by the Dominion 
Government. It is perhaps unnecessary 
to add that the Government, aided by 
the central bank and the exchange con- 
trol, has been successful in maintaining 
cheap money in the face of its growing 
financial requirements. In the writer’s 
opinion, this policy may well continue 
successful and 3% to 34%% long-term 
money is apt to be the order of the day 
in this war rather than 5% to 542% 
money as in the last. While this is a 
familiar phenomenon to Americans, 
some may be surprised (and perhaps 
even shocked) at the enormous powers 
of the Dominion Government which are 
completely rounded out by the blanket 
legislation giving the Dominion the 
right to conscript the services and/or 
the property of any individual or corpo- 
ration for defense purposes. 





It cannot be stated too emphatically, 
however, that basis of the war effort is 
co-operation rather than compulsion. 
Canada is in the war of her own choos- 
ing and the vast majority of Canadians 
believe that not only their material wel- 
fare but their right to live and act as 
individuals is threatened by the Nazi 
menace. Government control and reg- 
ulation is accepted willingly in the over- 
riding interests of the war effort. More 
than that, it can be said in all fairness 
that the Government is using its powers 
equitably and is seldom in a position 
where it has to resort to compulsion. In- 
deed, though the war is bringing for the 
time being a controlled economy, the 
average citizen goes about his business 
much as usual, nor is he apprehensive 
that he will be asked to do anything un- 
reasonable or inconsistent with his 
rights or duties as a member of a demo- 
cratic state. 


Progress of Defense Slow 


E must recognize that despotic power 

‘compels the exercise of certain quali- 
ties which we must voluntarily exercise if 
we are to prevail in times of conflict. 

Speedy procurement of necessary defense 
implements demands intense concentration 
on production as an objective in itself. The 
program is estimated to require about 18 
billion man hours, conservatively. 

Isn’t it possible to put the defense job 
on a war basis even if we are at peace? 
When I think of the seriousness of the 
whole world situation, I wonder if we have 
done everything we can to utilize existing 
facilities and offer them to companies hav- 
ing defense contracts. Can’t we stop this 
blackout, this lack of production, from Fri- 
day to Monday, and get more use out of the 
equipment ? 

We all seem to be worrying about how 
we are going to divide the profits without 
giving consideration to the fact that we our- 
selves have to furnish the price to buy the 
materials ... The only way to get this pro- 
gram going is to get a concerted and co- 
operative effort—an incentive fired with the 
spirit of sacrifice from everybody from the 
bench to the manager’s desk. 

I cannot regard our people as divided in 
essential interest so that we should con- 
sider Labor and Industry, or any other 
groups, as other than component parts of a 
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compact national body. I cannot believe 
that either needs to be coerced or purchased, 
but I believe all will help to prove that a 
free people are capable of self-discipline 
and of productive work superior to that of a 
dictator’s subjects. . 

Let’s get on this job spiritually. We are, 
to my mind, ’way beyond worrying about 
the cost; the laws we think we ought to 
have and the way we are going to live when 
this is all over. The important thing now 
is to get this job done to permanently pro- 
tect our standard of living and our institu- 
tions, our freedom and opportunities. 

With bigger and better business, prices 
generally get jittery and for some reason 
are subject to a lot of pressure, mostly due 
to conversation and seldom to fact. A price 
inflation through imaginary shortages or 
attempt to corner a supply brings with it 
all the evils of a total spiral. 

I have tried to make it clear that I con- 
sider the defense effort to date not satis- 
factory enough to warrant hopes that every- 
thing is well. 


William S. Knudsen, before National Association 
of Manufacturers, Dec. 13, 1940. 


0 —_—_ 


Conscription of Property 


Under the Emergency Powers (Defense) 
Act, 1940, King George VI has power “by 
order in Council to make such Defense Reg- 
ulations making provision for requiring per- 
sons to place themselves, their services and 
their property at the disposal of his Majes- 
ty, as appear to him to be necessary or ex- 
pedient for securing the public safety, the 
defense of the Realm, the maintenance of 
public order, or the efficient prosecution of 
any war in which His Majesty may be en- 
gaged, or for maintaining supplies or ser- 
vices essential to the life of the community.” 





War Time Price Control 


POWERFUL argument, at the very 

least, can be maintained for the 
thesis that the critical point in our civ- 
ilization, from the economic point of 
view, is the actual, individual purchase- 
and-sale transaction — the agreement, 
whether long and painfully negotiated or 
instantaneously arrived at, between two 
individuals whereby one accepts goods or 
services from the other, and pays for 
them in money. Every single thing we 
do of an economic character; all our 
labor of hand and brain; either leads up 
to or leads away from one of these trans- 
actions. 

If this is so, it is at least curious that 
so little constructive attention is even 
yet being given to what certainly is the 
most important single determining ele- 
ment in this vital transaction — price. 
Price, we are beginning to learn, is by 
no means the solitary, all-conquering 
decision-maker which Karl Marx in effect 
deluded himself into believing it. It is 
always entirely possible that some other 
element in the virtually infinite range of 
human motivations—hope or fear, love 
or hatred, vanity, grief or joy—may at 
any given moment, in any one transac- 
tion, completely submerge the purchase 
price. But when emotional motivations 
cancel out, price remains. Price always 
remains. Why do we still know so little 
about it? 


Dr. Jules Backman, author of ‘War 
Time Price Control,”* would be the first 
to admit that he himself does not know 
nearly as much about prices and pricing 
—how they are arrived at, why and how 
they change, and what the effects of 
changes are—as he would like to know. 
But his knowledge is already consider- 
ably more substantial, and useful, than 
that of many whose pretensions in this 
field are much greater. His practical 
grasp of the realities of price problems 
is evident in the background in every 


*Published by New York University Law Quar- 
terly Review as part of Contemporary Law 
Pamphlet Series. 50 pp. $1.00. 


paragraph of this too brief, but compact 
and valuable study of one of the already 
important, and soon to be far more im- 
portant, factors in the picture — war 
time governmental price control. 


HE pamphlet is written in what may 

perhaps not unfairly be described 
as a spirit of detached and amiable pes- 
simism. Its opening sentence frankly 
gives the clue to the writer’s point of 
view: “A democratic capitalistic soc- 
iety is supposed to get along in peace 
time without too much government con- 
trol.”” None the less, he is quite suffi- 
ciently realistic to recognize the fact 
that, fallible human nature being what 
it is, there is no hope today of avoiding, 
in the event of war, governmental at- 
tempts to impose essentially artificial 
controls on the price structure. His 
effort, consequently, is to assist us to un- 
derstand better a phenomenon of which 
he, as an economist, disapproves, to the 
end that, if possible, the harm it will 
inevitably do may at least be halted this 
side of outright disaster. 

Dr. Backman makes the important and 
too often overlooked point that the prob- 
lem of war time price control is the 
exact opposite of peace time (which © 
means depression-time, because at no 
other time, in peace, is there any pres- 
sure on the government to attempt it) 
control. “In peace time price fixing, the 
problem is too much supply; in war time, 
it is too much demand.” And he does 
not fail to draw the still more important 
conclusion; that because peace, succeed- 
ing to war, will inevitably once more re- 
verse these factors, it is vitally necessary 
to get rid of war time controls, when 
peace does come, at the earliest possible 
moment. 


Like others in the honorable succession 
of this New York University series, the 
pamphlet packs an immense amount of 
significant information into small space. 
It is well worth having on hand both for 
reading and for reference. 
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Dictator Efficiency 





The other day we chanced on a leader of 
The Garage and Motor Agent, entitled “Dic- 
tators Aren’t Efficient.” We are going to 
quote some passages from it here. 

“The ability to ‘get things done,’ which 
Dictators have managed to get attached to 
themselves as a generally acknowledged at- 
tribute of their form of government, is 
mainly an hypnotic illusion. 

“On the one hand we have builders, in 
the form of Democracies, engaged in erect- 
ing a civilization course by course for all 
ultimately to live in and enjoy—modifying 
the design here, reconstructing a part of it 
there, as experience indicates; but always 
raising it higher. On the other, wreckers 
who can topple down in a week walls that 
have taken centuries to build, and be sure 
of the admiration of a gaping crowd of 
thoughtless onlookers. 


Somewhere in the great Central Aus- 
tralian desert is the cave city of Coober 
Pedy, where a small band of miners live in 
caves hollowed out of the rock and once a 
week drift into the only cave bank in the 
world—the Commonwealth Savings Bank. 
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“If the Nazis’ war successes so far are 
accepted as ‘things done,’ it is still an aston- 
ishing state of mind which gives them credit 
for being quicker and more infallible in 
organizing for war than a_ well-ordered 
Democracy is when driven to that extrem- 
ity. 

“Starting almost from scratch, in twelve 
months, the British Empire has accomplish- 
ed comparably as much as took the Nazi 
regime many years of concentrated effort 
and drastic enforcement to bring into be- 
ing. Is this an example of the Democratic 
system being out-speeded by the other? 

“As to the ‘muddling’ which well-mean- 
ing publicists are dinning into the minds 
of the public without proper compensatory 
commendations of the mass of efficiency 
that could be cited, is it supposed for one 
moment that there is no muddle amongst 
the Dictators’ harassed hordes of petty 
dictators and satellites? If one could see 
behind the scenes there, plenty of muddle 
stories would be found. Only, nobody is 
allowed to mention them.” — The Dark 
Horse, Lloyds Bank, London. 


—_—_—_————_9 
No Death Tax on Large Families 


VICHY, Dec. 11.—Abolition of inher- 
itance taxes for large families was decreed 
in a law promulgated in the “Journal Of- 
ficiel” today as a means of encouraging a 
higher birth rate in a France said to be 
menaced by “race suicide.” 

The new law relieves families in which 
there are three children of the necessity of 
paying inheritance taxes, except where the 
estate has a gross value of more than 
500,000 francs (about $10,000). This im- 
munity is increased by 100,000 francs 


‘ ($2,000) for every additional child. 
For families of two children (“which do © 


nothing but perpetuate themselves,” the 
communique said), the death duties remain 
intact, while in the case of childless fami- 
lies or families with only one child, they 
are slightly increased. 


Furthermore, the law stipulates that an 
heir, even if he is an only child or even if 
he is unrelated to his benefactor, will profit 
by a reduction of inheritance taxes if he 
himself is the father of a large family. This 
reduction will amount to three-fourths of 
the tax if he has three children, and an 
entire abolition of duties if he has four 
or more children. 

Copyright, 1940, New York Tribune, Inc. 
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Tax Program for Defense 


Fiscal Advisory Commission Urged 


ROSWELL MAGILL 
Professor of Law, Columbia University; formerly Under Secretary of the Treasury 


O one can tell now what the budget- 

ary picture will be for 1941-42. 
Nevertheless, it seems clear that the vol- 
ume of cash outlays from the present 
authorization for defense will increase, 
not diminish; that tax receipts and na- 
tional income will also increase, but can- 
not be expected to bridge the gap be- 
tween receipts and expenditures; and 
hence that the 1941-42 budget, in the 
absence of new taxes, will show a deficit 
of perhaps $6 billions. 

The questions are how much and what 
kinds of taxation we shall have to bear; 
and how much can and should we raise 
by the creation of new interest-bearing 
obligations? An important subsidiary 
question is the effect upon our economy, 
both of greatly increased taxation, and 
of greatly increased borrowing. 

The first consideration, largely neg- 
lected in these days, is the possibility of 
reducing what have become the ordinary 
expenses of government, and thereby of 
freeing revenues for defense expendi- 
tures. Insofar as production is increased 
by defense activities, there will be less 
need for made work, for public works, 
for unemployment relief. Moreover, we 
may well find it necessary, as England 
has, to shift some of our productive cap- 
acity from the works of peace to the 
works of war. At the very least, we need 
to reexamine the whole federal budget, 
in the light of the immense new pro- 
gram of war expenditures. We can by 
no means assume that all peacetime ex- 
penditures, however justifiable they may 
have been, are justifiable now. 

In 1937, Secretary Morgenthau sug- 
gested for possible cuts the appropria- 
tions for public highways, public works, 
unemployment relief, and agriculture. 
The general public works program for 
the current fiscal year was budgeted as 


From address before the Academy of Political 
Science, Nov. 1940. 


of August 5, 1940, at $586 millions, the 
agricultural program at $1,090 millions, 
unemployment relief and aids to youth 
at $1,775 millions. These amounts total 
nearly as much as the whole federal out- 
lays for fiscal years in the twenties. 
Each of these figures is larger than the 
corresponding item for the period of 
which the Secretary spoke three years 
ago. If the proposed expenditures were 
too high then, they are almost certainly 
too high now. There is reason to believe 
that substantial cuts might be made in . 
them without adverse effects on our econ- 
omy; and with material strengthening of 
our fiscal ability to meet great defense 
outlays. Nor are these particular ex- 
penditures the only ones which might 
be drastically cut. In these days when 
private productive capacity will be fully 
employed, there is the best chance to 
effect reductions in government person- 
nel, without increasing the unemploy- 
ment rolls. 


Where Shall Burdens Fall? 


UR actual defense expenditures in 

1941 and 1942, out of the authorized 
total of nearly $17 billions, plus the or- 
dinary expenditures, will exceed revenues 
from existing taxes probably by five bill- 
ion dollars, even after such reductions in 
federal outlays as I have outlined. We 
could not expect Congress to vote, or the 
public to stomach, tax increases adequate 
to meet total proposed expenditures for 
1941 or 1942. We should need double 
our anticipated revenues, and with the 
best will in the world, it would not be 
easy to chart a tax program which 
would yield so much without disastrous 
repercussions. Moreover, no tax bill 
voted now will meet the current deficit. 


Nevertheless, we must pay the bill 
some day. In particular, we confront 
heavy expenditures to service the huge 
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armament program after we have met 
its initial costs; to pay and outfit our 
newly enlarged army, and to fuel our 
battleships, for example. Hence, it 
seems the part of wisdom to accustom 
ourselves at once to the heavier burdens 
of taxation which undoubtedly will be 
required to meet the cost of preparedness 
in this crazy world, so far as we can 
see, for many years to come. A revenue 
bill of 1941, to raise two or perhaps 
three billions of additional revenue ap- 
pears to be a necessity. The real ques- 
tion is where the new burdens should 
fall. 

The income tax has just been heavily 
increased, both as to individuals and 
corporations, but if more money must be 
obtained, some of it should be obtained 
by this means. On the whole, income 
is a good register of ability to pay; and 
taxes on it are therefore among the fair- 
est we have. Exemptions were lowered 
in June. We could do a little more there, 
but not very much. Our normal rate of 
4.4 per cent is low as compared to some 
employed in the past, and the present 
normal rate of the British. Recent in- 
creases have been loaded on to the sur- 
tax schedule, partly because of a strong 
congressional desire to avoid heavy tax 
increases on persons with less than about 
$10,000 net incomes, and partly because 
some issues of federal bonds are subject 
to surtaxes and not to normal taxes. For 
more revenue, either the normal rate 
must be decidedly increased, or the sur- 
tax rates from $6,000 to $150,000 or 
thereabouts must be increased. 

The present exemption from surtaxes 
of $4000, plus the personal exemptions 
and credits for dependents, might very 
well be cut to, say, $1000; and the initial 
surtax rates sharply raised. The top 
surtax rates are already about as high 
as they can be made for maximum pro- 
ductivity; and there is little additional 
revenue to be gained even from a 100 
percent tax upon the comparatively few 
very large incomes. We can no longer 
afford the luxury of tax-exempt govern- 
mental securities. All income from all 
sources must be subjected to tax. 

Finally, the deduction provisions in the 
law need to be overhauled, first, to make 
it clear that expenditures having to do 
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with the earning or conservation of in- 
come which is reported are deductible; 
and second, to restrict or eliminate those 
deductions which have no connection with 
income which is reported. 


Corporate Tax System Needs Revision 


T is questionable whether much fur- 

ther increases should now be made in 
corporate taxes, even if individual taxes 
are advanced somewhat. Moreover, the 
corporate tax structure cries for revision 
in the interests of fairness, rather than 
of more revenue. For example, parent 
and wholly owned subsidiary corpora- 
tions ought to be allowed to file consoli- 
dated returns for income tax, as well as 
for excess profits tax purposes. Individ- 
uals should be given a credit for normal 
tax purposes on corporate dividends 
received. The great need for new 
revenue ought not be allowed to veto 
changes which fairness requires. In- 
deed, advancing rates make it more es- 
sential that much attention be given to 
the equity of the tax system. 

The excess profits tax was prepared 
under great pressure this last summer. 
It is a very complicated hodge-podge, 
difficult to calculate, harder still to ad- 
minister. Many of its provisions badly 
need prompt amendment. Ideally, it 
would be wiser not to increase the bur- 
den of this new tax until we are sure 
what the base should be, and until we- 
have ironed out some of the known hard- 
ships and discrepancies in the law just 
passed. A year’s experience with the 
law ought to enable both the Treasury 
and the taxpayer to speak with more 
authority regarding its equity and its 
utility as a revenue measure. 


Estate and Gift Taxes Could Be Raised 


EITHER the estate tax nor the gift 

tax rates have been increased since 
1935, except for a flat 10 per cent in- 
crease, stated to be for five years, in the 
first revenue act of 1940. Exemptions 
were somewhat reduced in 1938, but are 
still quite large. By judicious arrange- 
ments, several hundred thousand dollars 
can be passed from one generation to 
another without heavy taxation; and 
through trusts, all transfer taxation to 
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one generation can be eliminated. Much 
as we all desire to be enabled to provide 
for our dependents after our deaths, 
there is still room in the present emer- 
gency for a lowering of exemptions and 
an increase in rates in the middle and 
lower brackets. The gap between the 
gift tax rates and estate tax rates might 
also be further closed. 


There will have to be increases all 
along the line of excise taxes, and possi- 
bly a general sales tax will be needed. It 
would exercise some deterrent effect 
upon private purchases, and thus upon 
inflation, and in both respects might in- 
directly aid the federal program of de- 
fense expenditures. The revenue pro- 
duced would be considerable. On the 
other hand, our tax system already bears 
heavily upon the family with small in- 
come; and the general sales tax would 
increase the load. The general sales tax 
may be found to be a necessary and 
equitable part of the picture, if income, 
corporate, estate and gift tax rates are 
to be raised as well. 


Borrowing and Inflation 


HERE seems to be little question 

that billions can still be borrowed 
by the federal government, without im- 
mediate adverse effects upon our econ- 
omy. Nevertheless, we have the largest 
backlog of debt which we have ever car- 
ried. As borrowings and spendings in- 
crease, the dangers of overexpansion 
and inflation become more and more real. 
Some day the great volume of purchas- 
ing power, already in existence and in- 
creasing, may enter the market, prices 
and then wages may start to spiral up- 
ward, and the era of inflation may be 
on. 


To forestall it, several precautions 
should be taken. The administration 
should make every effort to get the fed- 
eral budget under better control and to 
convince the country that it is really 
under control. Machinery for price con- 
trol should be kept available. The power 
to issue $3 billions in greenbacks, and to 
buy silver in high additional amounts 
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should be terminated, and monetary con- 
trols more fully lodged in the Federal 
Reserve System. In any event, so far as 
possible, new bonds should be sold to the 
people, not to the banks, and so far as 
possible, new financing of defense indus- 
tries should be handled by the banks, 
not directly by the government. 


A Coordinated Tax System 


TATE and local tax laws, and state 

and local expenditures duplicate feder- 
al ones at dozens of points. We have never 
taken the trouble to set up any machin- 
ery to coordinate the three sets of fiscal 
bodies. The time has come when we 
must do so, for no longer are the taxes 
of the three governmental agencies so 
insignificant that overlapping is a matter 
of indifference. Here is one place for 
a democracy to demonstrate that it can 
be efficient in its governmental process- 
es, in this process essential to govern- 
mental life. 

In the second place, we need a national 
fiscal advisory commission, as badly as 
we need a national defense advisory com- 
mission. We must devote the best 
thought and talent the country can sum- 
mon to the problems of raising the vast 
sums needed, of adjusting the tax bur- 
dens as fairly as possible, of eliminating 
expenditures which can be dispensed 
with, and of preventing over-expansion 
and inflation. The Treasury has an ex- 
cellent legal and economic staff working 
on these problems, but.its members would 
be the first to urge that they be given 
all the experienced assistance which can 
be drafted. 

We would do well to avoid if we can 
the recurrence of the spectacle of a tax 
law of major importance being drawn 
under high pressure, apparently satis- 
factory to no one; with no adequate ex- 
amination or consideration of the multi- 
tude of serious business problems which 
it raised, and of the changes in competi- 
tive conditions which it effected; being 
passed by a House of Representatives 
with only an hour’s discussion, because 
no one in that body knew what its pro- 
visions meant, much less what its effects 
on business might be. We have in this 
country the available fiscal talent, as we 
have the business talent, to advise fully 
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and intelligently on the financial prob- 
lems which we confront as a nation; to 
recommend those changes in existing tax 
legislation and those new provisions 
which will insure the government ade- 
quate resources to meet its needs. If 
we value the social and business civili- 
zation we have achieved, we must make 
every effort, first, that our fiscal policies 
may be as efficiently directed as our de- 
fense program; and second, that unnec- 
essary dislocations of our economy be 
eliminated, so far as we can, by intelli- 
gent foresight. 


Whose Fault Is It? 


If we wish to regain the position and pres- 
tige formerly held by business men, we 
should admit that many things said about 
us, following the 1929 letdown, were true. 
At least they applied to some business men 
and, since business did not have sufficient 
self-control to purge these racketeers, we 
all shall have to accept the blame now. If 
we want the credit for developing this coun- 
try, and I think that industrial and busi- 
ness men deserve a large share of it, then 
we should also take the discredit for lay- 
ing off thirteen million employes in 1932, 
and for the suspension of approximately 
two thousand banks. 

We cry out about high taxes. Who 
turned this big job over to the politicians in 
the first place? We say we are afraid of 
losing our freedom. History shows that 
nobody ever takes anybody else’s freedom 
away from them. People just give it up. 
We in this country have already lost twen- 
ty-five percent of the freedom which we in- 
herited from our forefathers. We say we 
want to save democracy. What group of 
men in America has been most autocratic? 

We’ve got to work out our problems 
where we are, with what we have. This 
means better leadership on the job. Some- 
how or other we’ve got to get our employes 
enthusiastic about rendering a better ser- 
vice at cheaper cost to our customers. 
Somehow or other we’ve got to find time, 
not only to run our own businesses effective- 
ly, but to help to solve some of the pubilc 
problems which have caused people to lose 
confidence in business and business men. 
The job of developing more friendly com- 
munity relations is one that should have 
first place in our program during the next 
few years.—Carl S. Coler, of Westinghouse 
Electric & Mfg. Co. 
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Analysis of Municipals 


It is not hard to buy a good bond, The 
real difficulty is in buying one which will 
stay good. The most vital and the most 
difficult part of any security analysis is 
the study of the trends and influences which 
are likely to affect the credit risk. 

Estimating future ability to pay is, of 
course, a difficult problem, which requires 
a general survey of the economic charac- 
teristics of the community. Since the in- 
vestor usually contemplates the long-term 
holding of bonds, this survey must be con- 
cerned with the long-term outlook. Since 
the fluctuations of the business cycle seri- 
iously affect the credit risk, it must also 
be concerned with the economic stability of 
the community. 

The most favorable situation from the 
standpoint of municipal credit is a moder- 
ate but steady growth in the trade area. 
Rapid development is regarded as danger- 
ous in that municipal finances may be af- 
fected by boom conditions. Economic stag- 
nation or deterioration is of course infavor- 
able, although the consequences may not be 
immediately serious where the municipal 
finances have been conservatively man- 
aged. 

Most municipal defaults occur in depres- 
sion periods. Accurate appraisal requires 
an answer to the question whether the 
municipality is likely to be able to weather 
the next depression without default or 
serious impairment of its credit standing. 

Economic stability depends chiefly upon 
the character of the local economy. There 
are in almost every city and town many 
lines of business, but it is usually possible 
to generalize as to the type of economic 
activity which predominates. Thus, com- 
munities may be classified as primarily in- 
dustrial, or commercial, or residential; a 
few are resort cities or dependent on tour- 
ist trade; and many units of local govern- 
ment are supported by an agricultural econ- 
omy. 

Resort cities and tourist centers are not- 
ably unstable economically because the ser- 
vices they have are primarily luxuries. 

It is difficult to generalize about the sta- 
bility of agricultural communities, because 
so much depends on the nature of the agri- 
culture. One crop communities are likely 
to be very unstable, but there is hardly 
anything better from the municipal stand- 
point than a fertile agricultural district 
with well-diversified crops. — Investment 
Bulletin, School of Business, Indiana Univ. 
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Peril to Real Estate 


If, due to the stimulus of the current in- 
flationary cycle, real estate again becomes 
really productive, the socializing and regu- 
lating influences which have been brought 
to bear on industry and finance, will be em- 
ployed against the property interests, ac- 
cording to Robert Louis Hoguet, president 
of the Emigrant Industrial Savings Bank, 
New York, in a recent address before the 
Real Estate Board of New York. “The 
temptation to seize upon real estate in- 
come, and even upon the capital that pro- 
duces it, will become more appealing to the 
socially minded,” he declared. ‘We shall 
begin to hear again of the unearned in- 
crement ... We shall have rent limitation 
and excess profits taxes as applied to the 
‘normal’ value of real estate,” Mr. Hoguet 
continued. 

“There can be no doubt that the New 
Deal ideas have been largely responsible 
for the attacks which have been made up- 
on the older forms of housing, and for the 
attempts to supplant them with newer 
forms erected in whole or in part at public 
expense ... We now have a considerable 
amount of subsidy housing, rented out at a 
figure which concededly doesn’t pay any 
return whatever upon the cost of con- 
struction. The government, in other words, 
is openly competing with the real estate 
interests . . . on an inequitable basis in 
that it taxes a certain portion of the real 
estate of the community for the purpose of 
creating other real estate which is to be 
rented out on a competitive basis which 
pays no taxes,” concluded Mr. Hoguet. 


————_ 9 
Income of Trinity Church Drops 


Increasing New York City taxes and re- 
duced net income from real estate holdings 
have cut the charitable donations of the 
Corporation of Trinity Church, one of the 
riches charitable foundations in America, 
from $160,995 in 1935 to $70,300 in 1939, 
the Rev. Dr. Frederic S. Fleming, rector 
of Trinity Parish, said recently in his an- 
nual statement. 

On December 31, 1939, the corporation 
had assets of almost 22 million dollars, 
largely in real estate. Against this was 
listed liabilities of over 6 million dollars. 
During the period 1936-1939 the corpor- 
ation’s real estate taxes increased by 
$130,209, and gross income ranged between 
$2,457,789 in 1935 to $2,715,254 in 1939. 
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Insuring Trust Beneficiaries 





Life Insurance, Endowment, and Annuity Contracts 


as Investments—Law and Practice 


H. L. AUSTIN 
Assistant Trust Officer, Third National Bank in Nashville, Tennessee 


By direct inquiry to nineteen of the larger insurance companies and 


twenty-six banks and trust institutions located in states which, by statute, 
permit this form of investment, the writer has endeavored to reveal the 
attitude of the insurance companies, and the policy of corporate fiduciaries 
with respect to the purchase of insurance contracts as trust investments. 


—Editor’s Note 


URING the past few years several 
State Legislatures have enacted laws 
giving either general or qualified author- 
ization for the investment of fiduciary 
funds in single premium life, endow- 
ment or annuity contracts. It has been 
argued pro and con that insurance, while 
desirable as a protection, has no place in 
an investment program for trust and 
guardianship funds. While this is a 
comparatively new field, the advantages 
of this type of investment result chiefly 
from the relative scarcity of other con- 
servative investments. 

Investment difficulties may be solved, 
insofar as the outlet for funds is con- 
cerned, by placing funds with an insur- 
ance company, and under current condi- 
tions, from the viewpoint of the investor, 
the guarantees make this form of invest- 
ment attractive, notwithstanding the fact 
that life insurance and en- 
dowment contracts have 
disadvantages which do not 
apply to other forms of 
investment. 

If a majority of provi- 
dent individuals purchase 
insurance in later years, 
why is it not proper to pur- 
chase a desirable form of 
insurance contract on the 
life of a minor—not strict- 
ly as an investment, but 
as a practical matter? Ap- 
parently, this view is not 
shared by a majority of 
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trust investment officers of banks and 
trust institutions, who do not appear 
to favor this type of investment and 
have had little, if any, actual experience 
in the purchase of insurance contracts. 


For Guardianships 


HE purchase of single premium in- 

surance contracts has been recom- 
mended as an outlet for uninvested 
funds, particularly in small guardianship 
accounts where it is not practical to 
diversify holdings. Where an estate is 
considerably larger than the amount 
necessary to provide for the support and 
education of the ward, the purchase of 
insurance would contribute toward the 
sound diversification of investments. In 
the event of the ward’s death during 
minority, if the estate were large enough 
to be subject to estate and inheritance 
taxes, the purchase of in- 
surance on the ward’s life 
would be beneficial in that 
it would supply the estate 
with needed cash for the 
payment of such taxes. 


Where guardianship prop- 
erty is of an amount esti- 
mated to be barely suffi- 
cient to pay the reasonable 
maintenance and support of 
the ward throughout the 
remainder of his life, with 
little or no margin in case 
the ward lives beyond the 
estimated period, the pur- 
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chase of an annuity would serve a very 
useful purpose in making certain that 
the fund would not be exhausted before 
all of the ward’s requirements had been 
provided for. 

Where a testamentary trust is estab- 
lished for the life of a beneficiary, with 
fixed income payments, leaving the bal- 
ance of the estate to other beneficiaries, 
the purchase of an annuity for the bene- 
fit of the life beneficiary would allow 
prompt distribution of the balance of the 
estate to the remainder beneficiaries. 
Whether this type of investment is de- 
sirable for a guardianship account 
depends upon the circumstances of the 
ward’s estate. If there are sufficient 
funds in the estate to provide for the 
ward’s education and normal require- 
ments, then the purchase of a deferred 
maturity endowment may be desirable. 


Objectionable Features 


ROBABLY the main objection to the 

- purchase of insurance contracts is the 
procedure necessary prior to making the 
investment. Upon application to the in- 
surance company the proposed insured is 
required to stand a medical examination 
and, if eligible, it would then be neces- 
sary to file a petition bringing before the 
court all matters pertaining to the con- 
dition of the estate so that the court 
could be satisfied it would be to the best 
interest of the ward, or beneficiary of 
the trust, to make such an investment. 
Of course, all of this would have to be 
supported by ample proof, and if viewed 
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with favor by the court, an appropriate 
order would be entered authorizing the 
purchase of the insurance contract by 
the guardian or trustee. After ascer- 
taining that the ward or beneficiary is 
insurable, and obtaining approval of the 
court, it would then be necessary to fur- 
nish the insurance company with proper 
evidence of the appointment of the 
guardian of trustee; certified copy of 
the petition and decree authorizing the 
investment; and in some cases, proof of 
the age of the minor, usually by birth 
certificate. 

Another objectionable feature to in- 
surance as an investment is, unless paid 
as a death claim prior to maturity, it 
must be continued for the full term of 
the contract in order to derive full bene- 
fit, and to surrender the contract during 
its early period would result in a loss. 
Ordinarily, the income from a trust is 
distributed currently and if any portion 
of the principal is invested in a life in- 
surance policy, the beneficiary would be 
deprived of the income on the amount 
invested until such time as the policy 
matured. 

In cases where it is necessary to make 
special payments, or to invade the prin- 
cipal for the support of the ward, prac- 
tical difficulties arise if the entire estate 
is invested in insurance. If the guardian 
desired to surrender a contract during 
the ward’s minority, the surrender agree- 


ment must be accompanied by proper~ 


evidence that the guardian’s appointment 
and bond are still in full force and a 
certified copy of the court order whereby 
the guardian is authorized to effect the 
surrender. Under the laws of some 
states, guardians are authorized gener- 


‘ ally to sell and dispose of personal prop- 


erty without specific court order. How- 
ever, it is believed that the cancellation 
of insurance protection is somewhat dif- 
ferent from the sale or disposal of ordin- 
ary types of personal property, and it 
would normally be the practice of the 
guardian and insurance company to ob- 
tain the protection of a specific court 
order. 


Statutory Status 


N a majority of the states there is no 
specific statutory authority permitting 
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the investment of fiduciary funds in life 
insurance policies or annuities, while in 
four states this form of investment is 
prohibited by constitutional provision. In 
Alabama, Colorado, Montana and Wyom- 
ing, the legislatures are prohibited from 
authorizing the investment of fiduciary 
funds by administrators, executors, 
guardians and trustees in bonds or stocks 
of any private corporation. Typical of 
this provision is that of Alabama,! which 
provides as follows: 


“No act of the legislature shall author- 
ize the investment of any trust funds by 
executors, administrators, guardians or 
other trustees in bonds or stocks of any 
private corporation; and any such Acts 
now existing are avoided, saving invest- 
ments heretofore made.” 


California, Washington, Oregon, Iowa 
and a few other states have investment 
statutes which do not specifically auth- 
orize the purchase of insurance con- 
tracts or annuities. However, it is 
believed that the provisions contained in 
the statutes of these states are sufficient- 
ly broad to permit this form of invest- 
ment upon prior approval of the court. 


Probably the broadest statute allowing 
the purchase of life insurance by guard- 
ians and trustees is that of Arkansas,? 
which provides that any minor, age fif- 
teen or more, notwithstanding such min- 
ority, may contract for life, health or 
accident insurance on his or her person 
and may exercise any and full rights with 
respect thereto, as might be exercised 
by a person of full legal age and may at 
any time surrender his or her interest 
in such insurance and give a valid dis- 
charge for any benefits accruing there- 
under. Where a minor is under fifteen 
years of age, the guardian or trustee of 
the estate may, with approval of the Pro- 
bate Court, invest available funds in the 
purchase of life, health or accident insur- 
ance. Insurance contracts purchased 
under this Act may be payable to the 
minor, or the estate of the minor, or to 
any person or persons having an insur- 
able interest in the life of the minor. 


1. Constitution of Alabama, Art. 4, Sec. 74. 
2. Act of General Assembly, 1933, (Pope’s Digest, 
p. 6308). 
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Florida Act Resented 


N Florida? a statute was enacted in 

1937 permitting executors, adminis- 
trators, trustees and guardians to invest 
in annuity or endowment contracts with 
any life insurance company qualified to 
do business in the State of Florida under 
the laws thereof. This was part of an 
Act sponsored by the Trust Division of 
the Florida Bankers Association, a pre- 
liminary draft of which contained no 
reference to the investment of fiduciary 
funds in any form of life insurance or 
annuity contracts. During the legisla- 
tive proceedings, some agency managed 
to have the bill amended to include this 
provision. It is needless to say that the 
inclusion of this provision was a surprise 
to the sponsoring trust legislative com- 
mittee, inasmuch as the other investment 
provisions were included after consider- 


able investigation and study. 


8. Laws of Florida, 1937, Chap. 17949. 
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The manner in which the provision 
found its way into the Act is somewhat 
resented, because it permits the unre- 
stricted investment of trust funds in any 
endowment or annuity contract issued by 
any insurance company regardless of size 
or strength. It is believed that if bond 
investments are limited to those corpora- 
tions of proven financial strength, then 
the same limitation should apply to in- 
surance contracts. In a majority of the 
states it is necessary to obtain judicial 
sanction prior to making an investment; 
however, under the provision court ap- 
proval is not necessary. Since the pass- 
age of the Act, none of the reporting 
institutions has used this form of invest- 
ment. 


Limited Use of Authority 


N Illinois,* this form of investment is 

limited to guardians and conservators 
with approval of the Court. The statute 
provides for investment in endowment or 
annuity policies upon the life of the 
ward, the cost thereof being fully paid 
at the time of the investment, when such 
policies of insurance are issued by com- 
panies, associations, and fraternal organ- 
izations licensed to engage in the busi- 
ness of insurance in the State of Illin- 
ois. Among the reporting institutions, 
none has made use of this form of invest- 
ment, and it seems to be the consensus 
that the purchase of listed securities 
provides a more desirable field of invest- 
ment. 

In Kentucky, the original Act author- 
izing this form of investment was passed 
by the legislature in 1934; however, that 
Act has since been held unconstitution- 
al.5 At the present time, the purchase 
of life insurance policies and annuities 
is limited to guardians and committees 
who have received, or are receiving, 
funds from the Veterans’ Bureau. 


In Massachusetts, an Act was passed 
in 1937 authorizing trustees and guard- 
ians, with the approval of the court, to 
invest income or principal of the estate 
of the ward, or beneficiary of the trust, 
in policies of life or endowment insurance 


4. Laws of Illinois, 1939, Art. 20, Par. 259. 
5. Kavanaugh v. Chandler, 224 Ky. 182, 72 SW 
2nd, 1003. 
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or annuity contracts issued by a life in- 
surance company duly authorized to 
transact business in the State under 
Chapter 175 on the life of the ward, or 
beneficiary of the trust, or on the life 
of any person in whose life the ward or 
beneficiary has an insurable interest. 
There seem to be only a few instances 
where this form of investment has been 
used. 


Sponsored by Insurance Interests 


HE Minnesota legislature, in 1939, 

added to its Investment Statute a 
section permitting trustees and guard- 
ians, with the approval of the court, to 
invest the income or principal of funds 
being administered in policies of life or 
endowment insurance or annuity con- 
tracts, issued by life insurance companies 
duly authorized to transact business in 
that State, said policies to be issued on 
the life of the ward, or beneficiary, or 
on the life of any person in whose life 
the ward or beneficiary has an insurable 
interest. It is reported that this addi- 
tion to the statute was made at the in- 
sistence of persons interested in the sale 
of insurance and annuities and was not 
suggested or supported by corporate trus- 
tees in Minnesota. Corporate fiduciaries 
report that this form of investment has 
rarely been considered as a suitable in- 
vestment for a trust account and only in 


a few cases has it been used in guardian- | 


ship funds. 


The Ohio® statute permits guardians, 
trustees and executors, when specifically 
authorized by will, to purchase life, en- 
dowment or annuity contracts issued by 
legal reserve life insurance companies 
licensed to do business within the State. 
Said contracts may be issued on the life 
of the ward, or beneficiary of a trust, or 
upon the lives of persons in which such 
ward, or beneficiary, has an insurable 
interest, and the contracts are to be so 
drawn by the insuring company that the 
proceeds or avails thereof shall be the 
sole property of the person or persons 
whose funds are invested therein. Ap- 
parently, court approval prior to the mak- 
ing of the investment is not necessary. 


6. Page’s Ohio Genera] Code, Ann. Vol. 7, Sec. 
10546-41. 
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Chapter 133 of the Tennessee Acts of 
19397 provides that executors, trustees 
and guardians legally holding funds of 
minors or others may, with approval of 
the proper court, invest such funds in 
single premium life, endowment or an- 
nuity contracts; or the earnings or part 
thereof, without encroaching upon the 
principal, in annual premium life, endow- 
ment or annuity contracts in legal re- 
serve life insurance companies licensed 
and qualified to do business within the 
State. Such contracts may be issued on 
the life of the ward, or beneficiary of a 
trust fund, and shall be so drawn that 
the proceeds shall be the sole property 
of the person or persons whose funds are 
invested therein. There is an added pro- 
vision that such contracts may not be 
purchased from any company for which 
the executor, guardian or trustee is act- 
ing as agent, or receiving a commission 
directly or indirectly. 


Special Requirements in Texas 


HE Texas statute® recites that if, 
at any time, the guardian of an 
estate shall have on hand excess money 
belonging to the ward beyond that which 
may be necessary for the education and 
maintenance of such ward, it shall in- 
vest in specified securities, or purchase 
a contract for single premium life in- 
surance and/or annuity in a legal reserve 
life insurance company, operating under 
and complying with the laws of Texas, 
that may be approved by the court hav- 
ing jurisdiction of the minor’s estate. 
If a contract for life insurance or annu- 
ity has been issued on the life of a ward 
prior to the date of the guardianship by 
a properly qualified insurance company, 
it is lawful to continue such contract, 
provided that before any additional 
premiums are paid, the guardian shall 
first file a detailed report of the ward’s 
estate with the Probate Court and obtain 
an order to continue said contract. 
Before the Judge approves the appli- 
cation, there must be filed with the Pro- 
bate Court a financial statement of the 


7. Williams Tennessee Code, Ann. 1934, Vol. 6, 
1939 Supp. Sec. 9596.6. 

8. Revised Civil Statutes of Texas, Vernon’s 
Texas Statutes, Centennial Edition, 1939, Cum. 
Supp. Art. 4190. 
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(1) Neither war, depression nor national 
elections affect the annual death-rate of peo- 
ple of means. When the future is uncer- 
tain, people are more than ever concerned 
about their estates and families, more than 

ever interested in trust service. . 


(2) Commercial bankers may rightly think 
in terms of 30, 60 and 90 day maturities. 
But the trust department must set its sights 
5 years ahead. Two-thirds of all probated 
wills are made within 5 years of the death 
of the testator; two-thirds of your 1945 
executorships will probably be under wills 
made between now and then. 


(3) You can exert no greater influence for 
stability today than by expressing your con- 
fidence in America’s future through adver- 
tising for trust business that will mature in 
the future. 
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The Purse Company was founded in 
the year of the Spanish-American War. It 
served far-sighted customers during the 
World War, and many more during the 
recent depression years. Its service, steadily 
gaining effectiveness through the years, is 
the firm foundation on which you can—and 
should—build now for future trust depart- 
ment earnings. Without obligation, write 
today for complete information. 


The Purse Company 
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Chattanooga, Tennessee 


BOSTON NEW YORK CHICAGO LOSANGELES 





614 


insurance company, approved by the 
Chairman of the Board of Insurance 
Commissioners, showing the solvency of 
said company. It is provided further 
that the signatures of the guardian and 
the Probate Judge shall appear on all 
applications and at no time shall more 
than twenty-five (25%) per cent of the 
estate be invested in insurance prem- 
iums. All contracts shall be so drawn to 
become the exclusive property of the 
ward when disability has been termin- 
ated, and the guardian shall in no event 
be the beneficiary under the policy, ex- 
cept in such cases where the guardian is 
a natural parent. 

In Wisconsin,® the law provides that 
executors, administrators, guardians and 
trustees, in the absence of pertinent pro- 
vision contained in the instrument under 
which they are acting, may invest in 
single premium endowment insurance 
policies and annuities issued by life in- 
surance companies authorized to do bus- 
iness in Wisconsin. 

Dearth of Decisions 


HERE have been very few decisions 
involving the investment of trust and 
guardianship funds in life insurance pol- 


icies. One of the earliest cases is that 
of Eldridge v. Greene,!° where the Rhode 
Island court held that a trustee was not 
authorized to purchase an annuity con- 
tract under the laws of the State. 
Probably the leading decision on the 
subject is that rendered in the New York 
case of In Re Vanderbilt’s Estate," 
decided in 1927, where the Surrogate’s 
Court denied the application of a guard- 
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ian to invest the ward’s funds in insur- 
ance policies on the ground that such 
investments were not permitted by sta- 
tute; and also under the rule that an in- 
fant’s funds cannot be impounded, so as 
to deprive the infant of the absolute 
right of enjoyment of the estate at 
majority. The rule that an infant’s prop- 
erty cannot be impounded beyond ma- 
jority was also the basis of the decision 
rendered in the Matter of Rooney v. 
Weiner.}? 

A later New York case, In Re Cohn’s 
Estate,!* decided in 1936, also held that 
trustees were not authorized by statute 
to invest trust funds in single premium 
life insurance policies. Likewise, in the 
Mississippi case of In Re Guardianship 
of Horne, decided in 1937, a guardian 
was surcharged with the amount of in- 
surance premiums paid on a policy in- 
suring the ward’s life, on the ground that 
investments in life insurance were not 
permissible under the statute. 


Is Pennsylvania Statute Revived? 


N Pennsylvania an interesting ques- 

tion has arisen as to whether the 
guardian of a minor may invest the 
ward’s funds in life insurance contracts. 
Article 3, Section 22 of the Pennsylvania 
Constitution provides: 


“No Act of the General Assembly shall 
authorize the investment of trust funds. 
by executors, administrators, guardians, 
or other trustees in the bonds or stocks 
of any private corporation, and such Acts 
now existing are avoided, save in invest- 
ments heretofore made.” 


On April 4, 1929, the legislature passed 
an Act which provided in part: 


“Any guardian of the estate of a minor, 
having sufficient income, may, upon peti- 
tion to the orphan’s court, of the proper 
county, and allowance of said court, in- 
vest a portion of the income of such 
minor in contracts of life insurance, for 
the benefit of such person or persons, or 
the estate of such minor, as the court 


may direct .. .” 

9. Wisconsin Statutes, Chap. 320, Sec. 
320.01. 

10. 19 Atl 1085. 

11. 223 NYS 314. 

12. 263 NYS 222. 

13. 158 Misc. 96, 285 NYS 279. 


1939, 





The only decision in Pennsylvania con- 
struing the above Act is that of Solo- 
mon’s Petition. There the court stated 
that the petition of a guardian for auth- 
ority to invest part of his ward’s income 
in life insurance policies on the minor’s 
life was refused by the orphan’s court, 
and cited Article 3, Section 22 of the 
Constitution. Further, that in legal con- 
templation, an insurance policy is a lesser 
security than a bond and is within the 
prohibited class. 


On November 7, 1933 an amendment 
to the Constitution provided as follows: 


“The General Assembly may, from 
time to time, by law, prescribe the na- 
ture and kind of investments for trust 
funds to be made by executors, admin- 
istrators, trustees, guardians and other 
fiduciaries.” 


The question is whether or not the 
1929 Act of the Legislature, which in the 
same year was declared unconstitutional 
by a lower court, would be re-enacted by 
implication by the subsequent passage 
of the amending Act of 1933. Informed 
sources believe that there is no re-enact- 
ment by implication and, in opinion of 
counsel, life insurance cannot be consid- 
ered as a legal investment for trust 
funds. 


Suggested Modifications 


OME changes in the law may be con- 

sidered necessary with regard to this 
class of investment. In the case of a 
single investment, the court should be 
permitted to enter an order at the time 
the investment is authorized to suspend 
settlements until the expiration of the 
insurance contracts. In so doing, it 
would amount to a modest savings in 
filing fees and the expense of prepar- 
ing annual reports to the court. 

In some states, guardians and trustees 
are restricted to the purchase of single 
premium contracts. In certain instances, 
it may not be possible to expend a sum 
large enough to purchase a single prem- 
ium contract; however, the nature of the 
account may permit the purchase of ann- 
ual premium insurance. In other words, 
if one form of insurance is permissible, 


14. 77 Pitts 545. 
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why not the other? If, in any particular 
case, it is desirable that the minor ac- 
quire insurance on his life, not only for 
his present protection, but also for his 
protection in future years, then in such 
case the purchase of annual premium in- - 
surance during minority would be desir- 
able because of the lower premium rate 
for insurance issued at younger ages. 


Objection has been voiced as to the 
various forms of contracts submitted to 
the applicant, and it would simplify mat- 
ters if it were possible to adopt a stand- 
ard form of contract. In one case of 
record, four specimen policies were pre- 
sented to the Probate Judge for examin- 
ation. The nature of the contracts was 
such that the terms of one policy offered 
options which were not available in the 
others, and considerable time was re- 
quired to compare the various provisions 
of the policies. 


Attitude of Insurance Companies 
and Trust Men 


OME of the insurance companies tend 

to discourage the investment of trust 
and guardianship funds, inasmuch as 
their contracts are so drawn as to pre- 
clude the election of any of the optional 
methods of settlement, if the beneficiary 
be other than a natural person taking 


in his or her own right. This attitude 
is becoming more apparent by reason of 
statements made by officials of various 
companies to the effect that it is not 
their desire to take over the investment 
problems of others, in addition to their 
own. Hence, several companies have lim- 
ited, and in some instances discontinued, 
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issuance of single premium insurance 
contracts. 

Likewise, there is a similar attitude 
prevailing among investment officers of 
corporate fiduciaries. In many instances, 
it has been stated that placing funds 
with an insurance company, as an invest- 
ment, amounts to a delegation of duty 
which the trustee or guardian is required 
to perform with respect to investments. 

It is rather difficult to compare insur- 
ance with other types of investment with- 
out giving consideration to the addition- 
al benefits to be derived therefrom, and 
it must not be overlooked that a certain 
proportion of the premium paid is for 
insurance. 

Frequently, single premium endow- 
ment policies are compared with United 
States Savings Bonds because of their 
similarity.* Below is a comparison of 
three types of insurance contracts with 
United States Savings Bonds, showing 
the cost and cash values (to nearest dol- 
lar): 


Endowments 


10-Yr. 

Age 35 
Cost 
$800 
670 
713 
767 
793 
821 
849 
878 
909 
941 
1000 


19-Yr. 

Age 10 
Cost 
$708 


651 


10-Yr. 
Age 10 

Cost 

$798 


717 


Savings 
Bonds 
Cost 
$750 


Cash 
Val. 
End 

of Yr. 


ConA orwnd-e 


10 1000 865 1000 


In comparing the 10-year non-partici- 
pating endowment at age ten, with a 
United States Savings Bond at a cost 
of $750., there are many advantages 
which may be obtained for the $48. 
extra cost, none of which is available to 
owners of Savings Bonds: 


*Although since April 1, 1940, fiduciaries may 
not purchase Savings Bonds in their fiduciary 
capacity, registration is authorized in the name 
of a minor. Thus, a guardian may purchase such 
a bond for the estate of his ward and the certifi- 
cate would be registered in the ward’s name fol- 
lowed by the words “a minor under legal guard- 
ianship.” 
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(1) In case of death at any time before 
maturity, the benefit is always $1000., 
During the life of the contract, the 
owner can obtain the loan value and 
still retain the insurance protection, 
The endowment may be used as col- 
lateral, or otherwise assigned, 

The owner has the privilege of 
changing beneficiaries and naming 
contingent beneficiaries as often as 
necessary, 

At maturity of the policy, the owner 
has the privilege of leaving the pro- 
ceeds under a guarantee of principal 
and interest, to withdraw in whole, 
or in part, or later to purchase an 
annuity, 

It is said that under present condi- 
tions a matured endowment is an 
ideal investment. The principal is 
available at any time, without being 
subject to market fluctuations and, 
in addition, it draws interest at a 
minimum guaranteed rate of 2% to 
3% percent, 

In a majority of the states, the cash 
value of life insurance can be ex- 
empted from the claims of creditors 
of the owners. 


The purchase of life insurance con- 
tracts can be viewed from many angles 
and the foregoing is only a meager at- 
tempt to comment upon the many phases 
of the subject. With the exception of 
common stocks, probably no other form 
of investment is viewed with the same 
degree of favor or opposition. 


ee 


Sayre Speaks at Fenninger 
Testimonial 


At a meeting November 14, of the Corpo- 
rate Fiduciaries Association of Philadelphia, 
held in honor of Carl W. Fenninger, vice 
president, Provident Trust Company, and 
president, Trust Division, A.B.A., there was 
discussed the desirability of adopting for 
Pennsylvania the “Massachusetts Rule” of 
trust investment. Leading the forum on this 
subject, Frank G. Sayre, vice president, 
Pennsylvania Company for Insurances on 
Lives and Granting Annuities, remarked 
that there has been a trend toward liberal- 
ization of trustees’ investment powers both 
in the statutes and in trust instruments. Un- 
der broader powers, wider diversification, 
better marketability and liquidity, and high- 
er income for beneficiaries would be pos- 
sible, Mr. Sayre stated. 
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HE spread between the yields on 
Governments and AAA corporates 
has narrowed from 1.05% in 1926 to .60% 
at the present time, stated Charles W. 
Clark, II, assistant secretary-assistant 
treasurer, Fidelity Union Trust Com- 
pany, Newark, speaking on the invest- 
ment and supervision of trust funds, 
at the recent New Jersey Trust Confer- 
ence. This is accounted for in part by 
the tremendous increase in volume of fed- 
eral debt, but chiefly by the substan- 
tial decrease in the volume of high- 
grade corporates, both in actual 
amounts and relatively, Mr. Clark said. 
The demands of the rearmament pro- 
gram, on top of normal requirements, 
have forced aviation, steel, shipbuild- 
ing, tool manufacturing, textile and 
other industries to very high levels of 
activity, he reported. Although twelve 
to fifteen times earnings has been con- 
sidered a normal price ratio for many 
stocks, and fifteen to twenty-five times 
in the most favored groups, at the pres- 
ent time the price earnings ratio of the 
thirty stocks in the Dow Jones Indus- 
trial Stock Index is approximately 
eleven times estimated earnings for 
1940, Mr. Clark declared. 

AAA and AA issues of railroad bonds 
have been reduced by $3,050,000,000 
since 1936; utility issues of the same 
class over $320,000,000. Mortgages 
dropped from $55,400,000,000 in 1930 to 
$41,300,000,000, in 1938, with about 80% 
of the loss in non-farm mortgages. (A 
portion of the reduction of course re- 
presents a shrinkage in values.) On 
the other hand deposits of all banks re- 
porting to the Federal Reserve Board 
increased approximately 19 billion dol- 
lars since 1932, one of the principal con- 
tributing factors being the tremendous 
rise in the monetary gold stock of this 
country, Mr. Clark asserted. 


Some Reasonable Forecasts 


Although the Revenue Act of 1940 
will probably be amended at the next 
Congress, Mr. Clark felt that the fol- 
lowing conclusions were warranted: 
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The Investment Market 


The heavy industries should make un- 
usual profits in the next year, and since 
many of the companies are heavily cap- 
italized excess profits taxes should not 
be unduly severe, the five year amor- 
tization of new plant and equipment 
serving to lower these even further. On 
the other hand, many consumer goods 
industries are relatively lightly capital- 
ized and therefore will be fairly hard 
hit unless they have had good earnings 
for the past four years. Operating 
profits of aviation and machine tool in- 
dustries will be large and taxes heavy. 

There are sufficient physical supplies 
of commodities on hand or readily 
available from expanded output of exist- 
ing facilities to meet a greatly increased 
demand for most raw materials, which 
will act as a natural corrective for ris- 
ing prices, according to Mr. Clark. Gov- 
ernment control and public opinion must 
be effective to keep within reasonable 
bounds the inevitable higher costs of 
manufacture, he said. 

Assuming an increase in the national 
debt of $25 billion for rearmament pur- 
poses in the next three years, Mr. Clark 
expressed the opinion that the $23.5 bil- 
lion necessary to be financed ($1.5 bil- 
lion being taken care of by reduction 
in expenses and increase in revenue) 
could be absorbed without difficulty by 
banks, insurance companies and other 
institutional investors, and individual 
investors—and probably without more 
than a three-quarters to one percent 
change in the interest rate. Because 
our own natural resources and world 
supplies of most important commodities 
are so great, the available credit base 
so large, and our government so power- 
ful, we need not have any fear of dan- 
gerous inflation in the next few years 
if the United States stays out of war, 
Mr. Clark concluded. 


——_——-0 


Buy real estate, buy a home, and take a 
long lease on business premises; the stage 
has been set for inflation—Claude L. Ben- 
ner, vice president, Continental Life Insur- 
ance Co., Wilmington, Del. 
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UR job in the investment of trust 

funds entails the exercise of many 
considerations and decisions, but not for- 
tune-telling, astrology or voo-doo. Our 
job is to invest; not to try to outguess 
the market. 

One of the great problems is the scar- 
city of high-grade municipal bonds. The 
insatiable appetite of the insurance com- 
panies, as well as many other investment 
agencies, makes it extremely difficult to 
obtain a sufficient quantity of bonds in 
this classification to fill the needs of the 
average trust department. Rare indeed 
is the political subdivision which did not 
take full advantage of PWA loans and 
grants. Many borrowed for the projects 
well beyond present needs, and in antic- 
ipation of growth and development which 
may require years to accomplish. The 
consequence of this is that new bond 
issues are only a fractional part of the 
annual maturities paid off. In the face 
of this diminishing supply of new issues, 
the State Board of Education has had 
the enabling law governing the invest- 
ment of State Permanent School Funds 
amended so that their priority now exists 
for eligible new issues provided the in- 
terest paid is not less than 2%%. 

The entrance of the Teacher Retire- 
ment Fund into the investment field for 
Texas municipal bonds is another blow 
to the available supply. However, in the 
Constitutional Amendment providing for 
the Retirement Fund, through an over- 
sight, the bonds of school districts, road 
districts, navigation districts and water 
control districts were not named among 
the bonds eligible for investment. 


Buying for Yield Dangerous 


A livable income for trust beneficiar- 
ies cannot be accomplished by the pur- 
chase of so-called. “General Market” 
bonds, as this means that we are invest- 


From address before Annual Meeting of Trust 
Division, Texas Bankers Assn. 


ing in competition with every bank, 
trust company, insurance company and 
large investor. Neither can it be accom- 
plished by buying short term bonds 
which properly belong in the secondary 
reserve accounts of commercial banks in 
all too many instances. 


Present low income will not meet the 
needs of many income beneficiaries. It 
is not our duty to increase the value of 
the trust estate, but it is clearly our 
duty to preserve intact that which we 
have received and to provide the best 
income consistent with safety of prin- 
cipal. A survey of the records will in- 
dicate that the percentage of actual loss 
sustained by owners of municipal bonds 
is very small. From the beginning of 
the market crash in 1929 to the present 
time, loss on municipal bonds in our 
Trust Department has aggregated less 


than $100. In 1938, the average yield 
to the Trust Estates was 4.17%. In 
1939 the average yield was 4.08%. To- 
day not one issue is in default. The 


municipal buyer who really suffered ser- 
ious losses are the ones who bought for 
yields. 


Factors Affecting Corporate Securities 


Several years ago there were very few 
corporate trustees in Texas employing 
their funds in corporate securities. 
Many corporations and public utilities 
have fairly well cleaned house during the 
past few years and their securities are 
in better demand. 


One of the major problems confront- 
ing trustees is the one of guessing what 
this administration’s attitude will be to- 
ward corporations and public utilities. 
Some of our greatest corporations and 
best public utilities have been fiercely 
hampered by regulations, labor troubles 
and many other things affecting the 
value of their securities. 
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There are some types of quasi public 
utilities which are improving. Many of 
the old street car companies in the major 
cities have discarded their old equipment 
and are using motor buses. In the City 
of Houston there has been a great im- 
provement in our company and their 
bonds are now selling at substantial 
premiums. 


No Streamlining of Investment Policy 


In spite of our difficulties we cannot 
hold cash. I doubt if we can improve on 
old fashioned investment policies that 
have been tried and found sound. I do 
not believe that the time has yet come 
when we can streamline the investment 
of trust funds. 

Interest rates are close to the lowest 
in our history and therefore, going back 
to old-fashioned methods, let’s not forget 
an old recommendation: “When inter- 
est rates are low buy short-term bonds; 
when interest rates are high—buy long- 
term bonds.” The next possible pro- 
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cedure is to take a defensive position 
and provide a run-off of maturities for 
the next ten or twelve years for as large 
a proportion of the bond account as the 
income requirements can afford. We 
cannot forecast market trends or prices, 
but the lesson of the past 22 years clear- 
ly shows us the wisdom of staggered 
maturities. 


What of Premiums on Bonds 


There seems to be a wide-spread aver- 
sion to paying premiums on bonds, par- 
ticularly among the older men in com- 
mercial banking who have not yet and 
probably never will become accustomed 
to paying premiums for bonds. For this 
reason and others there are more or 
less constantly in the market many issues 
with high coupons that can be purchased 
to yield better than the market price on 
comparable credit risks. There is a dis- 
tinct tax advantage to the trust estate 
assuming, of course, that the premium 
will be amortized to the call date or its 
maturity, whichever is earlier. 


Mortgage Investments 


Our experience over quite a number of 
years is that properly made amortizing 
real estate mortgage loans year in and 
year out are the most satisfactory type 
of investment with comparable returns 
that possibly can be had. Real estate 
loans that qualify as trust investment 
are not available in sufficient amounts 
to be of sufficient help, because of large 
amounts of funds available through in- 
surance companies, building and loan 
associations and F. H. A. lenders and 
individuals on a much higher percentage 
of appraisal than is permitted for trus- 
tees. However, we have been rather 
successful by circularizing and person- 
ally soliciting from the customers of our 
own bank real estate mortgage loans that 
actually represent 50% or less of the 
true value of the security. Naturally, 
it is necessary for us to get our interest 
rates down to where the borrower will 
be interested. Right now we are secur- 
ing (depending upon size, maker’s pay- 
ing ability, security, etc.) yields from 
4% to 5%. 

If a Trustee undertakes to invest in 
split mortgages, mortgage pools and the 
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like, I believe he is headed for trouble. 
And if the Trustee buys real estate mort- 
gage loans from brokers and processers, 
he will probably find that in so many 
instances the appraisal has been fitted 
to the amount of loan. The paying abil- 
ity of the debtor should be investigated 
carefully; look to the borrower first and 
then be sure you have plenty of security. 


Legal List Undesirable 


Several years ago I had an idea that 
a legal list would be one of the best 
things that Texas trustees could possibly 
have. I was rather strong in my con- 
victions until I heard Dr. George Ed- 
wards make an address on “The Fallacy 
of the Legal List.” 

It has become increasingly evident 
that there is something radically wrong 
with the methods used to determine 
whether a security qualifies as a legal 
investment. This is portrayed vividly 
by a comparison of the market values of 
bonds included in legal lists of some ten 
years ago with current market values. 
Yet in many of the more important 
states substantially the same prescribed 
methods are in effect today. 


There are two major fallacies that are 
inherent in the generally accepted 
methods for selecting legal bonds. 


(1) A security is sound because the 
company has had an acceptable 
past record. 

(2) All factors of importance having 
to do with the calibre of an in- 
vestment can be measured me- 
chanically or mathematically. 


It was this erroneous line of reasoning 
that ten or more years ago led to legal 
lists being abundantly supplied with 
railroad issues and practically devoid of 
public utility issues. The most impor- 
tant factor of all apparently was ignor- 
ed; namely, that in the first case, the 
industry was nearing the peak of its 
development and soon would become dec- 
adent, whereas the public utility indus- 
try was a growing vital industry. In 
spite of the fact that the future of an 
industry or a company is far more im- 
portant than the past, laws pertaining 
to legal investments cannot set forth 
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standards or measurements of the future. 
The result is that the all-important 
future is ignored. 


Factors to Watch 


Often, the difference between a highly 
successful company and a complete fail- 
ure is the difference in management. 

This factor of management is only one 
of the invaluables that should be given 
consideration in determining the calibre 
of an investment. To it might be add- 
ed, for example: 


(1) Trend of the industry. 

(2) Stage of its growth. 

(3) Extent that it is protected by pat- 
ents or tariffs. 

(4) Present and potential competi- 
tion (especially from foreign sour- 
ces). 

(5) New developments which may re- 
— the importance of the indus- 

ry. 
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CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 
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(6) Dependence on borrowed money. 
(7) Extent affected by practical vari- 
ation in industrial activities. 


There never can be enacted into law 
any set of regulations that will do more 
than provide a mechanical check on cer- 
tain aspects of a security. The prob- 
lem will be solved only when the whole 
burden of selecting sound investments is 
placed in the hands of qualified trustees. 


Taxation of Intangibles 


A report on Taxation of Intangibles has 
recently been published by the University 
of Denver, which was prepared as a re- 
sult of an initiated proposed amendment 
to the Colorado Constitution to impose a 
flat-rate tax on the value of intangible 
property within the state. The report traces 
the general history of taxes on intangibles, 
under various forms and guises, and dis- 
cusses, inter alia, the legality of double 
taxation. The treatment is national in 
scope and presents a case which should be 
of interest to all tax-minded persons. 


No Loss on Trust Investments 

Comptroller of the State of New York 
Morris S. Tremaine recently made public 
a schedule of the investments of the State 
held in trust by the Comptroller, listing the 
names, rates, maturities and par values by 
funds, as well as the total of each of the 
various securities, the par value of the 
portfolio amounting to $284,464,956 as of 
June 30. In the foreword, Mr. Tremaine 
rightfully takes pride in the fact that dur- 
ing the past quarter century, during more 
than half of which he has held the office, 
the State has suffered no loss of principal 
or interest on any of its investments. 

The average return on all investments 
held by the State is about 3.75%, even 
though at least half of the securities were 
purchased during the last six years. Mr. 
Tremaine reports an actual “book profit” 
of more than $25,000,000. 

ee 

At the annual meeting of the Investment 
Bankers Association, held recently in Holly- 
wood, Fla., Emmett F. Connely was re- 
elected president for the coming year. This 
marks the first time in 24 years that an 
I. B. A. president has been re-elected. 





Trustee’s Interest in Invested Wealth 


WALTER REID WOLF 
Vice President and Director, City Bank Farmers Trust Company, New York City 


ANY people seem to think of the 

trust business—when they think 
of it at all—as an occupation encrusted 
with tradition, wrapped up in legal de- 
tails and devoted primarily to activities 
of a mortuary origin. This is to miss 
completely its dynamic character. 


I sometimes feel that there may be 
too much talk and thought about its legal 
aspects, important as they are; too much 
reference to personal problems and ec- 
centric bequests and not enough empha- 
sis upon its enormous economic impor- 
tance. The personal trust business is 
a very human business. To me, it means 
nothing more nor less than the taking 
over of accumulated wealth in whatever 
form it may be for two purposes: (1) 
To protect the physical evidence of that 
wealth in a safe place and to perform 
the administerial duties incident to the 
prompt collection and distribution of in- 
come and principal, and, (2) to manage 
that wealth, primarily and above all else, 
for the purpose of protecting the value 
and producing income and maintaining 
these over a long period of years for 
the best interest of the beneficiaries, 
present and future. 


Commercial banks, investment bank- 
ers, and trust institutions are all inter- 
ested in the success of various industrial 
and commercial enterprises, but due to 
the difference in the immediate problems 
which each group is called upon to con- 
sider, it would seem inevitable that there 
must be some difference in the view- 
point of each group. 

Commercial banks, which represent 
the largest division of the banking field, 
are essentially suppliers of short term 
funds. More recently, their investment 
accounts have assumed relatively new 
importance and there has been a ten- 
dency to lengthen maturity of their 
loans. However, in the main, they gen- 
erally operate from the viewpoint of rela- 


Excerpted from article in Number 8. 


tively short term lenders and it seems 
to me that the point of view of the suc- 
cessful commercial bankers is primarily 
that of a creditor. 


Investment bankers, another relatively 
large division of the banking field, seem 
to me to be essentially merchants. Their 
issues provide long term capital but, in 
general, the function of the investment 
bankers is to market these issues rather 
than invest in them and one might prop- 
erly say that their general point of view 
is that of a merchant. 


In former times the making of invest- 
ments by the owners of capital depended 
for the most part on the individual judg- 
ment of such investors, guided to some 
extent by the advice they received from 
their bankers, and their general con- 
fidence in the investment bankers who 
underwrote the issues which they pur- 
chased. Few investors had the facilities, 
the time or the training, with which to 
adequately analyze investments and to 
keep abreast of the developments of the 
companies and industries, the securities 
or stocks of which were held by them. 


It is this lack which is being filled to 
an increasingly greater extent by trust 
institutions. It is the trust institutions 
which are representatives of the owners 
of very large amounts of invested capi- 
tal. The officers of trust institutions, 
therefore, have great economic and social 
responsibility. They must have a long 
range viewpoint and a broad perspective. 
They may not limit their inquiry to the 
present adequacy of the underlying se- 
curity of a particular bond, but as the 
owner of the bond or stock of a corpora- 
tion, must continuously follow its stabil- 
ity and progress as well as the progress 
of the industry upon which the success 
of the corporation depends. 


Although occasionally the owner of a 
business places such business in trust, 
and the trustee is required to supervise 
directly the management of that busi- 
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HE ASKED FOR 
A MILLION DOLLARS 


“Mrs. Sage, I have come to ask you for a 
million dollars,” said the president of 
Rensselaer Polytechnic Institute to the 
widow of Russell Sage. And then he went 
on to tell Mrs. Sage of the work this great 
American educational institution was do- 
ing, what it hoped to do—in short, why it 
needed money. 


After investigation, Mrs. Sege gave the 
million dollars. Today one of the country’s 
most useful and best known laboratory 
buildings stands on Rensselaer’s campus 
as a living and productive memorial to her 
husband. Other women have aided too, 
some by large gifts or bequests, some by 
small. 


Rensselaer Polytechnic Institute, Troy, 
New York, will appreciate an inquiry from 
you as to present needs in research and 
education. 


ness, it is not the general province of a 
trust institution to engage in the man- 


agement of industries. Its position is, 
in general, that of the private investor 
who does not seek to control the man- 
agement, but as the success of the cor- 
poration in which he wishes to invest 
is often dependent upon management, 
he must become familiar with the effici- 
ency of the management of the corpora- 
tion, so that he may determine whether 
an investment in its stock or bonds is 
prudent. 


As an informed and watchful owner 
of securities, trust institutions have an 
opportunity for constructive service. 
The managers of business enterprises 
know that their performance is the sub- 
ject of constant study and analysis by 
men trained in this work. In the pre- 
sent day, almost no important corporate 
readjustment or capital reorganization 
is proposed without enlisting the approv- 
al and often the advice of trust holders. 
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Trust Income Studied in New York 


A more accurate analysis of the results 
of various trust activities and the develop- 
ment of more uniform and accurate ac- 
counting methods are expected to issue 
from the survey of the 160 state chartered 
trust institutions in New York which is 
being conducted by the State Banking De- 
partment. Because of the comprehensive- 
ness of the questionnaire which has been 
sent out, it is likely that all the replies 
will not be in for some time, according to 
word from Irving A. J. Lawres, confidential 
assistant to Superintendent William R. 
White. 

The questionnaire is in the form of nine 
schedules. The first is essentially a re- 
capitulation sheet. Schedule 2 provides for 
not only fees actually collected—according 
to type of service— but also additional com- 
pensation possible of collection under exist- 
ing rates—such as fees waived or fees lost 
through failure to file annual accounts. 
Schedule 3 requires a report as to salaries, 
segregated both as to the individual’s work 
and the trust division for which it is 
done. 

The next sheet provides for allocation 
of direct expenses other than salaries, in- 
cluding rent and occupancy which has 
Schedule 5 on which the computation is to 
be made. The latter sheet also calls for 
report on earnings on trust deposits. Over- 
head, such as directors’ fees, governmental 
examinations, and donations, is to be cover- 
ed in Schedule 6. 

Some very interesting data should be 
forthcoming from the answers on Schedule 
7 which calls for the number and value of 
personal trusts as of December 31, 1939, 
according to size and composition. Totals 
only are required for the other types of 
services. The institution is requested to 
indicate the basis used for value: par, unit, 
cost or inventory. 


A summary of trust department earnings 
and expenses for the years 1930 to 1939, by 
divisions, is required on Schedule 8, while 
the last sheet provides for analysis of the 
number and value of accounts held as of 
the end of each year since 1930. 


—_—_——_9-—_—_———— 


Gifts to community trusts in 1939 ag- 
gregated $4,075,505, the greatest increase 
recorded in any twelve-month period. Dis- 
bursements of $1,277,927 brought the 
trusts’ charitable outpayments above a mil- 
lion. dollars for the ninth consecutive year. 
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Mortgage Lending and Appraising 


Dangers Resulting from Over-Appraisals 


FRANCIS K. STEVENS 
Vice President, Brown, Wheelock, Harris, Stevens, Inc., New York City 


ORTGAGE lending and appraising, 
although separate operations, are 
under our supervision so inter-related 
that the action or actions of the repre- 
sentatives of either has a direct bearing 
on the other. 
Theoretically, the mortgage lender 
should be interested in— 
First: The value of the collateral 
Second: The amount of amortization 
and interest to be paid, and 
Third: Investing its money 


but practically it is just the reverse, the 
third comes first, the second second, and 
the first third. 


Ethically the appraiser is only con- 
nected with the value of the collateral 
but he is consciously or unconsciously in- 
fluenced by the other two. 


In every mortgage transaction there 
are four distinct interests in the picture. 
There is the owner of the property, the 
mortgagee, the mortgage broker trying 
to bring the two together, and the ap- 
praiser, who should act independently of 
all three. 

There are many rules of thumb and 
mathematical calculations that lenders 
and appraisers used to check up their 
opinion as to value—so many times the 
gross rent was one, cubical contents or 
cost was another, room count, etc. The 
builders, to obtain as high an appraisal 
as possible, would plan their buildings to 
take advantage of these different checks, 
sometimes to the detriment of the prop- 
erty as a long time investment. 


Amortization Too Small 


NOTHER dangerous situation in to- 
day’s market is that we are in a 
time of low interest rates and, in my 
mind, the mortgagees are demanding too 
small an amortization. I notice that the 


From address before Sixth Annual Meeting, The 
Mortgage Conference of New York. 
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interest and amortization in many of the 
loans that I see is approximating 6% 
whereas in the 20s 7% and over was con- 
tracted for. Now a 1% saving on two- 
thirds of the value gives two percent on 
the one-third equity, and there is no 
question but that a property will sell fin- 
anced with interest and amortization of 
6% over a period of years, considerably 
higher than a property requiring 7% in- 
terest and amortization. If the criterion 
of values is the price a property will sell 
for and not the terms under which it is * 
sold, this argument is a hard one for the 
appraiser to answer and I believe has 
misled a great many. 


I give another example to demonstrate 
this danger. Take a property leased un- 
der a long term net lease at a high rental 
to a tenant of good standing. It will sell 
for more than an identical property next 
door rented out to various tenants at a 
lower net return. In the above example, 
we see that part of that sales value is 
due to the high net return, and in anal- 
yzing this sale we will see that the pur- 
chaser makes allowances in the price he 
pays so that he can amortize out of the 
high return, the difference in value be- 
tween what he pays for it on account of 
the lease and the real value of the prop- 
erty, or the value to which he expects the 
property may shrink to at the end of the 
lease, if the lease is not renewed. 


There is a difference in the examples. 
It must be remembered that in the case 
of a property selling at a high value on 
account of the low financing, it is the 
mortgagee who has inflated the value of 
that property by his own acts, and it is 
he that must amortize this inflated value 
over the term of his mortgage or he may 
be embarrased when it becomes due, 
whereas in the second case it is the owner 
who has control of the rentals and can 
amortize as he wishes. I feel that mort- 
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gagees and appraisers should consider 
this question very seriously. 

Let us discuss the second of the par- 
ties interested—the mortgagee. In re- 
cent times, with the exception of short 
periods of active panic, loaning compan- 
ies have been very anxious to invest their 
money. Because of the chaotic condi- 
tions of the security market and the low 
return of government, municipal and 
other bonds, they have turned again to 
real estate. This desire has become very 
acute and has reached, in my mind, dan- 
gerous proportions. The brokers have 
taken advantage of this condition and 
have been quoted as saying “If you do 
not want this loan at such and such a 
figure another company will take it.” The 
consequence is that there has been a 
steady increase in the last two or three 
years in the amount of the mortgages 
placed on similar properties. 

The unconscious influence brought to 
bear on the appraiser by this increase is 
that every time a loaning company 
makes a loan it is a criterion for an ap- 
praiser. He sees at what value other 
appraisers are valuing property, and as 
the mortgages go up in amount, there 
is a great temptation for him also to 
raise his appraisals. 


Broker’s Influence 


ET us discuss the third party, the 
the broker. He is interested in 
bringing the mortgagor and the mort- 
gagee together, and a very pernicious in- 
fluence is brought to bear on the ap- 
praiser by the broker. The broker goes 
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to one appraiser and asks him for an off- 
hand on a piece of property. He goes 
to another appraiser and gets an offhand 
from him, and perhaps from others. He 
takes the highest offhand that he can get 
and submits it to the loaning company 
as a criterion value. The loaning com- 
pany accepts the loan subject to this off- 
hand. An appraisal is ordered from the 
appraiser giving the highest offhand. 


The perniciousness of this custom is 
too evident. Appraisers are in bus- 
iness to make a living and by this action 
they are consciously or unconsciously 
put on the auction block, and they also 
realize that if they have given an off- 
hand there is a certain responsibility 
that they must live up to that offhand 
and it is very hard for them to wiggle 
out of it. In most cases the borrower 
pays the appraiser’s fee and, generally, 
it comes out of the broker’s commis- 
sion. Therefore, either one or both are 
very apt to sit in the appraiser’s office. 

If an appraiser gives an offhand 
before looking at a building and on his 
inspection finds it is not being built in 
the manner in which he thought it would 
be, it is very difficult for him to explain 
face to face this fact to the builder. Also 
there is the disagreeable feeling of tak- 
ing a fee when the appraiser knows his 
action has upset the deal. That condi- 
tion is wrong, but I realize it is very 
hard to correct it in these times when 
profits are cut to the minimum and good 
investments are few. 

If the appraisers would refuse to give 
offhands, or charge a paying fee for a 
careful offhand, which would really be 
an appraisal, these practices might be 
stopped. However, that is almost too 
good to be hoped for, and so far the 
appraisers have not agreed to it. 


Outside Appraiser 


There is another way of correcting the 
above, which rests with the loaning com- 
panies, and that would be for them to 
retain an outside appraiser whose opin- 
ion they are willing to take as a criterion 
of value. If a loan is submitted to them 
which they think well of, let them call 
up the appraiser and get an offhand from 
him. If the offhand approximates their 





own opinion, they could take the loan 
under option at a certain figure. 


This last is important. If the com- 
panies would demand an option on a loan 
for a certain given time, that would pre- 
vent an auction sale of that loan at least 
until that company had made up its mind 
to take it or leave it). 


If the outside appraiser differs slightly 
with the company’s appraisers, the loan- 
ing committee should take the responsi- 
bility of loaning on their own opinion. 
They use that discretion in not giving the 
full percentage of the outside appraiser’s 
figures, so why should they not differ 
with him on the high side, particularly 
if they like the location and know the 
builder. The law gives the committee 
the right to do so, and they should treat 
the outside appraiser’s opinion simply as 
a guide to their own opinion. 

They should get outstide opinions, for 
I am perfectly confident that no institu- 
tional appraiser can have as wide a 
knowledge and experience as an outside 
appraiser who is in touch, not only with 
that institution’s information but many 
others, together with the actual exper- 
ience of buying, selling, loaning and 
other outside contacts. It can be seen 
from the foregoing that when a mort- 
gage is made, the three most interested 
parties are all lined up on the one side 
against the appraiser, actively inciting, 
or quietly hoping, that he will go over 
the top. 


The Glory Road 


A trust under deed, commonly known as 
living trust, is accepted in Illinois, the in- 
strument making no provision as to com- 
pensation to the trustee. When fees are 
taken Benny Ficiary objects saying that as 
a matter of law the trustee is not entitled 
to compensation. On consulting the statute 
(Sec. 31, Chap. 138, Ill. Bar Stats. 1937) it is 
found that the statute only makes provision 
for fees in testamentary trusts. If one feels 
that equitably “the laborer is worthy of his 
hire” he has but to read Bennett v. Weber, 
323 Ill. 283 where it is held that in the ab- 
sence of provision in a deed of trust for com- 
pensation the trustee must be satisfied with 
the honor and confidence bestowed upon him. 


W. H. A. JOHNSON, Federal Reserve Bank of 
Chicago. 
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Do Women Resist? 


A number of women members of the Fi- 
nancial Advertisers Association were asked 
recently, “How can trust advertising best. 
be made to appeal to women? What are 
the selling points in trust advertising that 
might be most attractive to women? What 
does trust advertising say that builds up 
their resentment?” These questions were 
prompted by an attitude of resentment that 
trust men often find on the part of a wife 
toward her husband’s consideration of trus- 
teeing his estate. These women were asked 
to give their advice and experience so that 
trust copy would be written with the idea 
of selling the wife as well as the husband. 


Only one answer, that of Miss Gertrude 
M. Jacobs, assistant cashier of the Marshall 
and Ilsley Bank, Milwaukee, Wis., claimed 
that the assumption taken was incorrect. 
She wrote, “Our experience has not con- 
vinced us that there are any number of 
women who resent a husband’s consideration 
of trusteeing his estate. We have found 
that women in general are rather eager to 
have their husbands set up their affairs 
so that the responsibility of caring for an 
estate will not fall upon them.” 


Other replies indicated that the assump- 
tion was correct. In summary, it would 
appear that the sin of trust advertising, as 
far as women are concerned, is that the 
wife wants more thought given to her and 
resents being ignored and belittled. She 
desires information. She must be convinced 
that a trust would care for her and her 
children, and lastly wants the selling ap- 
peals used in trust advertising directed to 
her. 
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SOUND REASONS why 


FEDERAL INTERMEDIATE CREDIT BANK 
DEBENTURES are Dedsinadle 


Jnueslments 


These consolidated debentures, issued in maturities of from 
3 to 12 months, are the joint and several obligations of the 
12 Federal intermediate credit banks. 


Maturities up to 6 months are eligible for purchase by the 
Federal reserve banks and are acceptable as collateral for 
15-day loans to member banks. 


Consolidated debentures are legal investments for trust 
funds, savings banks and insurance companies in various 
States, including New York. 


They are eligible as security for all fiduciary, trust and pub- 
lic funds held under the authority or control of the Federal 
Government and are approved as security for the deposit of 
postal savings funds. 


Federal intermediate credit bank debentures are exempt from 
all Federal, State and local taxes. 


- « « Debentures are offered through recognized 
security dealers and dealer banks. Inquiries should 
be addressed to the Fiscal Agent or to dealers. 


Charles R. Dunn, Fiscal Agent 
31 Nassau Street New York, N. Y. 


THE FEDERAL INTERMEDIATE CREDIT BANKS 


Springfield, Mass. Louisville, Ky. St. Paul, Minn. Houston, Tex. 
Baltimore, Md. New Orleans, La. Omaha, Neb. Berkeley, Cal. 
Columbia, S. C. St. Louis, Mo. Wichita, Kan. Spokane, Wash. 





H old That Line 


Ditist G the current field day for the prophets of doom, when 
it is the fashion to credit the bandwagon of war with every- 
thing except the mortality of its horses, it takes temerity to play 
any tune more lively than a dirge on the capitalistic flute. The 
Pied Pipers of laissez-faire (The Germans call it “might makes 
right”) have been routed, but in their place have come economic 
swing bands with theme songs calculated to get us in the groove 
of state paternalism. 

Add to this the wages of sin that may be committed in the 
fair name of Defense, and it is small wonder that there is much 
headshaking about the future of private capitalism and the pro- - 
spects of conserving some savings in productive, profitable enter- 
prise. As one trust officer put it at a convention early this year: 
“Should a man go into trust work, or buy four acres of good 
bottom land, a riding cultivator and a slow-moving mule?” 

The “rendezvous with destiny” is getting closer. The spider- 
web of State Control is closing in on the human flies who even in 
America, unconsciously or not, have sipped the poison and carried 
the germs of foreign ideologies. These, the most important items 
of our imports since the World War, were not, unfortunately, 
ever evaluated or even shown on the foreign trade list. It is time 
for us to study this “invisible balance” and to manufacture for 
export as well as domestic use, a potent anti-toxin for the virus 
of the new Black Plague of national socialism. 

Imagination has been sadly lacking in high places, to which 
the “little people” that really keep this world in balance could look 
with confidence. As in Europe, the fixation on petty class jeal- 
ousies and the selfish shortsightedness of pigeonhole minds have 
undermined the foundations of initiative and unity. France lost 
her cause in the internal wars between political parties; the loss 
of self-reliance and self-restraint of her citizens foreordained 
defeat in the battlefield. So what matter now whether the labor- 
er worked only 30 hours and the capitalist got his 5 percent, or 
the voter his “social security” by guarantee of the national gov- 
ernment. Today, they have no national government capable even 
of guaranteeing the life of loyal citizens. 

Nor could any democracies or neutrals say they were not 
warned, and in good time, to prevent world-wide revolution. Not 
only the British Intelligence but other secret services and diplo- 
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matic representatives—including, no doubt, our own—placed the 
facts of military preparations before the state authorities. Even 
more important, the news and economic observors, especially our 
own, placed the social, political and economic facts—complete 
with interpretations—before the eyes of these nations.- But few 
wished to believe or even cared to study the reports. 

Ben Franklin said, after the Constitution was prepared, that 
we had a republic “if we could keep it.” And before that a fellow 
named Jones (hight Sir William) said: 

“What constitutes a State? 


Men who their duties know, 
But know their rights and knowing, dare maintain.” 


There appears a certain emphasis on knowledge here. And since 
our concern today—even as bankers, or plumbers, or Baptists or 
Republicans—is to maintain a State so that a bank, a trade, a 
religion or a political creed can maintain us, is it not good sense 
to crawl out of our little shell-holes and take an occasional look 
around the horizon? 

In short, if we have any real concern with our individual 
freedom and any desire to see our personal effort and contribu- 
tion to the general good compensated in like degree, is it not time 
to show interest or at least curiosity in what others are doing in 
their fields, how their crops are coming along, and how we can 
improve our relationship so as to assure the common (and there- 
fore our own) welfare? Are these to be truly United States or a 
jumble of special interests vitiating any common effort by con- 
finement of each one’s concerns within his own little pea-patch? 

In a democracy, the answer depends on every citizen. 


Quo Vadis? 


HIS is the season of the year 
when the learned gentry are, by 


press, will add to the general eye 
strain huge compendiums of assorted 


custom, supposed to ask “Whither?” 
If they can do so in a sufficiently pro- 
fuse manner, so much the better. It 
shows that they are definitely ‘‘on the 
ball” and have an immense grasp of 
the situation; in fact have a whole 
noodle-full of revelations about to be 
given birth. 

Nor will St. Nicholas be the only 
ghost to come out of seclusion. With- 
in the next few days all the better- 
bred newspapers, aped by a number 
of the financial and pseudo-financial 


annual forecasts, reviews (of past 
successes—not of mistakes), and pon- 
tifical utterances of tycoons on the 
condition and prospects of their busi- 
ness (—) sprinkled with more IFs 
than periods. It is, truly, a noble 
effort to give the lazy portion of the 
public, in candy pill form, a year’s 
supply of quotable commentaries, 
useful at pink teas, director’s meet- 
ings or just street-corner conferences. 

It will also be the correct thing to 
make new resolutions. Conventions 
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of financiers, knee-pants manufac- 
turers, union leaders and sausage 
grinders have already spewed up a 
likely looking pile—and with about 
as much lasting effect. But the im- 
portant thing is the feeling of hav- 
ing taken care of that. The number 
of people reading these literary abor- 
tions, if placed end to end, would 
stretch—and stretch and stretch. 

We have neither the courage nor 
the statistics to compete. We like to 
taste our words, and some of the long- 
er models with extra bumpers and 
draft-control are too much to mouth. 
So let us stick to our fiduciary pros- 
pects. First, a long retrospect shows 
that trusteeship, as a profession, has 
existed in the United States for more 
than a century, growing through 
wars and depressions until it has be- 
come a genuinely major enterprise. 

In all essentials, the problems and 
the future of the trustee are wrapped 
in the same social and economic cloth 
as those of other institutional invest- 
ors, and their principals. The busi- 
ness house is equally concerned about 
inflation and taxes and government 
controls. Our cause is a common one 
with many potential allies. Even 
Capital and Labor have basically mu- 
tual interests in incentive and pri- 
vate ownership, for few — be they 
managers or clerks or manual lab- 
orers—like to have no choice of boss 
but the Government. 


A N investigation which we have 
been conducting during recent 
weeks among scores of astute execu- 
tives in many lines of business, finance, 
government and other economic en- 
deavor, confirms this analysis. It also 
disclosed the general conviction that 
our process of specialization had gone 
so far as to constitute a grave danger 
to the effective long-range working 
of free enterprise and private capi- 
talism. The remedy proposed for 
avoiding coercion by the State was 
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recognition of the social objectives 
of capital and harmony of voluntary 
action in shaping constructive invest- 
ment and liquidation policies. <A 
large order; but these are days in 
which total efforts of dictators must 
be met by total efforts of free men. 
It is the high responsibility of the 
press, they also agreed, to encourage 
financial statesmanship by accurate 
reporting and interpretation of the 
economic forces and philosophies cur- 
rently at work. No longer, obviously, 
can any responsible custodians of sav- 
ings lead a cloistered life. 

The trust officer, and his directors 
and president, may well reflect on the 
need for adapting their services to 
new demands as the old pools of for- 
tune dry up around the edges and as’ 
dynamic changes in industry, in 
monetary controls and in distribution 
of both income and inheritances level 
the extremes and bring changes of 
ownership. It is not impossible that 
the heyday of the middle classes is 
even now in the making. 

Certain it is that the prospects for 
trusteeship will be mightily improved 
to the extent that it adjusts its ser- 
vices to fit the family of moderate 
wealth (by such mechanisms as the 
common trust fund), works with 
likeminded lawyers, savings bankers 
and insurance investors to protect in- 
vestments at their roots, and cuts the 
Gordian knot of red tape in which 
their trust instruments and account- 
ing procedures are wrapped. 

To do this will require concerted 
inquiry into the usefulness of present 
restrictions, frank presentation to 
the court and if necessary the public 
representatives. As one example, 
relative merits of the Massachusetts 
rule should be studied in “legal’’ 
states, as is being done in Pennsyl- 
vania. But certain it is, in the judg- 
ment of competent financial obser- 
vors, that just as the United States 
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has become a part of the world, so 
has trusteeship become a part of the 
economic world, and must assume a 
role of voluntary cooperation with its 
potential allies if it is to meet its op- 
portunities and relieve of financial 
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care the individuals who are caught 
between the millstones of increased 
technicalities (as of tax laws, etc.) 
and of increased pressure to sacrifice 
to the defense program too many of 
the things that are worth defending. 


Tax Exemption of Public Issues 


HE recent unprecedented offer- 

ing by the Treasury Department 
of $500,000,000 in taxable notes has 
served to revive the long-labored 
discussion of the removal of the tax 
exemption privilege from future 
issues of government and municipal 
securities. The only new matter 
injected into the debate is the rela- 
tionship to national defense. 

From this corner, it seems that 
impartial observers are in accord as 
to the desirability of abolishing the 
exemption. It has long been con- 
sidered a paradox to have a fiscal 
system which at once includes a 
steeply graduated income tax and 
exemption of billions of government 
and municipal securities. The con- 
flict—and heated it is—arises out 
of the proposed method of accom- 
plishing the objective. Administra- 
tion officials have for years main- 
tained that a simple statute would 
suffice. Congressional leaders and 
state and local officials, among 
others, contend that a Constitutional 
amendment is necessary to protect 
the sovereign rights of the States. 
The defense emergency is being 
used now as the springboard. 

But, in the first place, the elim- 
ination of the exemption would ap- 
ply only prospectively, and there- 
fore the additional revenue to be 
derived would not be substantial 
over perhaps the first twenty years. 
Secondly, the impetus which is ex- 
pected to be given to investment in 
private industry, by releasing the 
enormous funds from the tax-ex- 
empt haven, is not so important at 


the very moment because defense 
work has stepped up activity in all 
lines of business. Delay attendant 
upon the amendment machinery is 
anticipated as brief, because of pub- 
lic opinion* (witness the repeal of 
the prohibition amendment) and 
should not appreciably affect either 
revenue or business expansion. If 
public opinion is not in favor of the 
change, it is all the more important 
that this device be employed. 

From the point of view of state 
and local officials—who are natur- 
ally protesting against not only the 
method but in many instances the 
objective itself,—it must be admit- 
ted that their respective governmen- 
tal units would be obliged to pay 
a somewhat higher rate of interest. 
This would in turn result in increas- 
ed local taxes which as a rule hit 
the lower income groups most heav- 
ily. Perhaps this will challenge the 
municipalities to insist upon and at- 
tain more competent, honest man- 
agement so that good credit—and 
consequently low interest rates — 
will be commanded. 

The effects on trustees of tax-ex- 
emption removal would be many 
and varied—effects on investment 
policy, estate planning, new busi- 
ness approach, accounting require- 
ments; to mention a few of the im- 
plications. Doubtless there would be 
a mixture of blessings and disadvan- 
tages. The latter ought to and will 
be accepted in the spirit of what is 
best for the national economy. 


*A Gallup poll taken some time ago indicates. 
that more than 75% favored elimination. 





Prudent Investor Rule Considered 
Pennsylvania Trust Men Also Discuss Costs and Fees 


ELEGATES to the Mid-Winter 

Trust Conference of the Pennsyl- 
vania Bankers Association, held at Har- 
risburg, December 6, were overwhelm- 
ingly in favor of adopting the Massa- 
chusetts Rule of trust investment, ac- 
cording to advice from Frank G. Sayre, 
whose committee has been studying the 
advisability of sponsoring legislation to 
that end. Before the Association takes 
any definite action, however, it will poll 
all member banks with trust departments 
after their officers or committees have 
had an opportunity to consult with the 
conference representatives. 


In his report at the meeting, Mr. 
Sayre, who is vice president of The 
Pennsylvania Company for Insurances on 
Lives and Granting Annuities, Philadel- 
phia, stated that, in order to obtain evi- 
dence as to the operation of the prudent 
investor rule in Massachusetts and Con- 
necticut (in which latter state it was 
adopted last year), a representative was 
sent to Boston and Hartford to inter- 
view trust men and lawyers. He found 
complete agreement as to the desirability 
of the law. At the same time, investi- 
gation of the records of several large 
Pennsylvania trust companies revealed 
that prior to 1930 approximately only 
31% of all trust accounts held by them 
were restricted to legal investments, 
while after 1930 that figure dropped to 
22%, Mr. Sayre declared. 


If the Association goes on record as 
favoring the Massachusetts Rule, the 
suggested act would probably take the 
form of the Connecticut statute, with 
such modification as may be recommend- 
ed by counsel, said Mr. Sayre. 


In connection with its study, the Com- 
mittee had prepared two charts (copies 
obtainable from the Association), the 
first showing the status of the legal in- 
vestment law in each state as of 1940, 
and the second indicating the liberaliza- 
tion therein through legislation during 
the last ten years. Mr. Sayre pointed 
out that there are seventeen states in 


which there are no restrictions, by legis- 
lation or otherwise, on the subject of 
trust investments, while four states 
(Conn., Ky., Mass. and Mich.) operate 
under the “Prudent Investor” Rule. 


In a three hour session, Mayo A. 
Shattuck, well-known Boston attorney, 
led a discussion on the various aspects 
and ramifications of the Massachusetts 
Rule, which no doubt influenced the audi- 
ence in favor of it. 


Lowering Costs and Increasing 
Compensation 


HE Committee on Costs and 

Charges, headed by Robert A. Wil- 
son, trust officer, The Pennsylvania 
Company, reported that the following 
objectives should receive consideration 
by all members: 

(1) The recognition of the increased 
responsibility brought about by the pass- 
age of the Trust Indenture Act when 
accepting corporate trust business. The 
Committee suggested that no changes 
be made at this time in the corporate 
trust fee schedule since this business is 
of interest chiefly to institutions in the 
larger cities, whose rates generally fol- 
low those prevailing in New York City, 
and to which the smaller banks look for 
guidance. The matter of increasing 
personal trust fees and arranging a uni- 
form state-wide schedule was postponed 
for further consideration. 

(2) The organization of fiduciary 
associations in all eight groups of the 
Association. 

(3) Prompt co-operation on the part 
of those institutions covered.in the Cost 
Analysis Survey which have not reported 
their 1939 figures as yet to Lybrand, 
Ross Bros. & Montgomery. 

(4) Increased consideration by each 
group of the need for determining trust 
costs and the arousing of sufficient inter- 
est among members of each group to 
have a cost study made either by out- 
standing accountants or by officers and 
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From many States, corpora- 


tions with Delaware charters 
have opened custody accounts 
at the Equitable. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


employees within the institution who are 
qualified to do this work. 

(5) Application of costs by means of 
account analysis to existing business as 
well as prospective business. Mr. Wil- 
son stated that the results of a question- 
naire sent out by Robert E. MacDougall, 
assistant trust officer, Provident Trust 
Company, Philadelphia, indicated that 
over forty percent of the institutions con- 
tacted were already making a systematic 
review of trust accounts and increasing 
rates where warranted, and that a major- 
ity consider the adjustment of fees in 
existing accounts is both practical and 
ethical.* Even in those banks where a 
cost survey has not been made or is not 
feasible, the Committee urged an immed- 
iate program of raising fees to the mini- 
mum schedule of rates. 


(6) A careful study of operating pro- 
cedure and methods for the purpose of 
obtaining every possible reduction in the 
cost of operating the trust department, 
without however, impairing the requisite 
quality and scope of trust service. Such 
a study may reveal the existence of obso- 
lete equipment and records, duplicating 
and overlapping operations, failure to 
fix duties and responsibilities, and other 
conditions requiring corrective action. 


Progress Reports 


HE Committee on Mortgage Invest- 
ment Funds, whose chairman is G. 
Fred Berger, treasurer, Norristown- 


*See Mr. MacDougall’s article in April 1940 
Trusts and Estates 349. 
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Penn Trust Company, is working on a 
Manual of Operations for such funds, 
similar to the one prepared by the 
American Bankers Association for com- 
mon trust funds. Earlier in the year, 
the Committee’s legislative efforts were 
completed with the amendment to Reg- 
ulation F of the Federal Reserve Board, 
permitting establishment of mortgage 
investment funds. 


Progress on the Manual for Trust 
Department Operation was reported by 
the Committee charged with this func- 
tion, under the chairmanship of Malvin 
F. Gstalder, vice president and trust 
officer, The First National Bank of 
Williamsport. 


Although no formal report was sub- 
mitted at the meeting, the Committee 
on Law of Decedents’ Estates and Trusts 
has before it for discussion amendments 
to the law relating to the lien of debts 
of decedents upon real estate, intestate 
succession where there is a surviving 
spouse but no surviving children, and the 
exemption of $500 payable to a surviv- 
ing spouse, issue or members of dece- 
dent’s household. Also up for considera- 
tion is the advisability of legislation 
which would set forth in full all the 
powers of fiduciaries, some of which are 
now the subject of statute, while others 
are covered only by decisions of the 
appellate courts. This Committee, which 
is headed by Paul C. Wagner, trust 
officer, Fidelity-Philadelphia Trust Com- 
pany, is cooperating with committees in 
the same field appointed by the state and 
local Bar and Fiduciary associations. 


Another Trust Research Week 


The American Bankers Association in con- 
junction with the Florida Bankers Associa- 
tion recently held a trust research week in 
Florida. Meetings were held in Jackson- 
ville and Tampa under the leadership of 
Gilbert T. Stephenson, director of the Trust 
Research Department of the G. S. B. The 
Florida meeting is another of the series of 
conferences on trust research being held in 
various parts of the country in cooperation 
with A.I.B. chapters, members of the G.S.B., 
trust associations and other groups inter- 
ested in trust problems. 











Common Trust Fund Studied 


Guardianships and Small Trust Departments 


HE Committee on Trust Matters of 

the New Jersey Bankers Association 
is studying the desirability of establish- 
ing common trust funds in that state 
with a view to recommending enabling 
legislation, H. Douglas Davis, president 
of the Association and vice president, 
Plainfield Trust Company, told the 
Special Trust Conference held in New- 
ark, November 27. Because of the pres- 
ent investment difficulties, tax problems, 
and reduced income, the corporate fidu- 
ciary must “be alert to learn new meth- 
ods,” Mr. Davis said, and the common 
trust fund may be one solution to the 
problem of handling the small estate 
and reducing the cost of administering 
it. 

“I do not mean to suggest that the 
fundamental principles of fiduciary 
management are to be upset overnight,” 
Mr. Davis continued. “The trust execu- 
tive must attempt to preserve calm 
judgment through the confusion and be 
ready to appraise each new situation. 
He must be able to talk intelligently 
with the beneficiary who wants his trust 
fund invested entirely in common 
stocks, and the next minute with the 
co-trustee who is afraid to take the re- 
sponsibility of buying stocks but is sure 
that high-grade bonds will have a sharp 
and rapid decline.” 


Proper Administration of Guardianship 


UARDIANSHIP, a solemn and sig- 
nificant trust, “should be under- 
taken only by an individual or an insti- 
tution of good business experience,” de- 
clared Attorney Ralph E. Lum, of Lum, 
Tamblyn & Fairlie, Newark. “Sound 


legal advice should be asked as to any 
question of doubt. The statutory require- 
ments should be strictly followed,” he ad- 
ded. Speaking particularly of testamen- 
tary guardians, Mr. Lum said that the 
practice of New Jersey courts, contrary 
to the prevailing view, is to appoint a 





Also Discussed at New Jersey Conference 





single guardian for both the person and 
the property of the ward. 

The first step which the guardian 
should take is the filing of an inventory 
under oath of all property received, 
within three months after acceptance of 
the office. Although the statute in this 
respect is directory rather than manda- 
tory, Mr. Lum suggested compliance to 
avoid questioning of the guardian’s mo- 
tives and possible expensive litigation. 
Within thirty days after the first year, 
the guardian should file his first ac- 
count, although here too the statute is 
directory only. The same considera-. 
tions apply to the intermediate accounts 
which should be filed at least once in 
every three years, Mr. Lum stated. 
These accounts may be opened, after al- 
lowance by the court, for fraud and 
mistake. Under the statutes, actual 
notice to the ward is not necessary be- 
fore filing an annual account, nor is the 
mere fact that minors were not properly 
represented sufficient cause to open a 
decree if they received the statutory 
notice. 

The last step is the final account; 
however there need be no formal pro- 
ceeding if the guardian files a release 
and discharge from the ward who must 
be of full age and competent, Mr. Lum 
remarked. The decree is conclusive ex- 
cept as to assets subsequently coming 
into the guardian’s hands, and as to 
fraud and mistake. 

The liability of the ward’s estate ex- 
tends to those items necessary to main- 
tain the ward in view of his rank, posi- 
tion, future earning capacity and his 
father’s mode of living. Ordinarily the 
guardian determines in advance what 
sums must be expended, relying on the 
court to pass the account, but fair and 
honest discretion must be exercised. If 
necessary, corpus may be used to sup- 
plement insufficient income, without ap- 
plication to the court, provided the 
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Largest Fiduciary 


This company engages only 
in the trust business. It does 
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ward is the absolute owner of the cor- 
pus. 

In addition to 5% commission on in- 
come, the guardian is entitled to com- 
mission up to 5% on corpus, dependent 
on the work, skill, and risk involved, 
but this figure may be increased where 
the guardianship runs for more than 25 
years. In large estates, the guardian 
may reduce the expense of the premium 
on the bond by taking advantage of the 
statute which provides for deposit of 
securities in a savings bank or trust 
company or national bank, Mr. Lum de- 
clared. 


The Small Trust Department 


IZE is the most important problem 

facing the trust officer in a small de- 
partment, and he should have the cour- 
age to decide whether or not ‘here is 
available to his department sufficient 
trust business to justify its continuance, 
asserted W. Elbridge Brown, president 
of the Pennsylvania Bankers Associa- 
tion, and vice president and trust officer, 
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Clearfield Trust Company. The three 
principal factors which should be 
weighed in making a survey, according 
to Mr. Brown, are: 


1. The community may be so small 
that there is not sufficient business 
to make a trust department profit- 
able. 

. The community may be so close to 
a large urban one well provided 
with trust service, so that the busi- 
ness gravitates to that center. 

. There may be one or more other 
trust departments in the commun- 
ity which have secured most of the 
available business. Although we 
dislike abandoning the field to a 
competitor, it is economically un- 
sound to provide more trust ser- 
vice than there is business avail- 
able. 


The trust officer in the small depart- 
ment must be free enough from routine 
duties, Mr. Brown continued, to devote 
his time to (1) the development of new 
business; (2) investment supervision; 
and (3) administrative policies. As to 
the first, the trust officer has a great op- 
portunity for, if he is as he should be 
a man well regarded in the community, 
he has a closer personal acquaintance 
with trust prospects than a solicitor of 
the larger department can have, and 
personal contact is the best means of 
selling trust service. In this connec- 
tion, Mr. Brown mentioned insurance 
trusts as a fruitful source of future 
business, but cautioned that such busi- 
ness cannot be counted on until it ac- 
tually matures, and therefore a continu- 
ous selling job must be done. 

With regard to the second point, Mr. 
Brown advocated the creation of a cen- 
tralized, mutually owned and operated 
statistical department by a group of 
smaller trust institutions, referring to 
the Savings Banks Trust Company of 
New York as a precedent.* He warned 
that such an organization should have 
no interest in the purchase or sale of 
securities. With respect to the com- 
mon trust fund as simplifying the work 


*See Oct. 1936 Trust Companies 415. 





of investment, he said that this device 
is not very practical for the small de- 
partment because its operation requires 
technical attention. It is his opinion 
that the Mortgage Investment Fund, as 
authorized in Pennsylvania,** is more 
suitable. 


As to the last point, Mr. Brown stated 
that the trust officer should consult with 
a carefully appointed trust committee 
on all matters of importance. 


Two final cautions were avoidance of 
the use of technical terms in talking 
with trustors and beneficiaries, and re- 
linquishment of the field of corporate 
trusts to the larger institutions, par- 
ticularly in view of the enactment of 
the Trust Indenture Act of 1939. Trust 
departments in the middle-sized bracket 
are the ones which can be most profit- 
ably operated, Mr. Brown asserted, and 
he concluded by urging that costs be 
controlled so that at least a small mar- 
gin of profit would remain to justify 
continuance. 


Self-Dealing 


OME of the finer points of self-deal- 

ing were delved into by Professor 
Austin W. Scott of Harvard Law School. 
Pointing out that sales of trust prop- 
erty to a trustee individually, constitute 
voidable transactions, the speaker sta- 
ted that a trustee may not sell to him- 
self indirectly. Such trust acts as bor- 
rowing money from the trust, or using 
trust funds to patronize agencies re- 
sulting in a profit to the trustee, indi- 
vidually, are improper, and any profits 
arising therefrom accrue to the estate. 
Just where the line is to be drawn, 
presents a factual question in each case, 
according to Professor Scott. 


In emphasizing the significance of 
proceeding with trust administration in 
a precautionary manner, Professor 
Scott urged the importance of keeping 
complete records, not only of transac- 
tions actually negotiated, but of steps 
which are contemplated, and not effect- 
ed because deemed not in the best in- 
terest of the estate. 


**See April 1940 Trusts and Estates 361. 
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Adapting Service to Public Needs 


RGING that trust men “take time 

off to sit back and ask ourselves 
where we’re going and what we are do- 
ing to enable trust business to keep 
abreast with the times,” Merle E. Selec- 
man, secretary of the Trust Division, 
American Bankers Association, declared 
that “the trust business of 1945 or 1950 
will not depend so much upon what we 
do then as upon what we do now.” To 
assist them in re-examining trust ser- 
vices in the light of the present needs 
of the public, Mr. Selecman said that 
the Trust Division has 14 active com- 
mittees working on matters of vital in- 
terest to trust institutions. 

Among these are the newly appointed 
Committee on Trust Investments, the 
recently created Committee on Opera- 
tions for Trust Departments, and the 
Committee on Trust Information which 
is working on a customer relations man- 
ual. 

[Other addresses are commented upon 
at pages 618 and 665.] 
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Pas your next visit to 


New York, plan to stay at this hotel of world-wide 
prestige...where every facility for gracious living 
is at your command . .. where rooms have the 
charm of a private home .. . where restaurants 


offer the widest variety of menus, from modest 





meals at fixed prices to elaborately formal course 
dinners . . . and where rates are surprisingly 
moderate. Your location in the smartest residen- 
tial section of Park Avenue will be convenient to 


shops, theatres, terminals all over the city. 


AMERICAN BANKERS ASSOCIATION TRUST DIVISION 
Mid-Winter Trust Conference, February 4-6, 1941 
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Park Avenue * 49th to 50th - New York 





Preview of A.B.A. Mid-Winter Trust Conference 


NEW feature will mark the Twenty- 

second Mid-Winter Trust Confer- 
ence of the American Bankers Associa- 
tion, to be held February 4-6, 1941, at 
The Waldorf-Astoria, New York City. 
It will be the presentation of two ses- 
sions concurrently on Wednesday after- 
noon, one devoted to the problems of 
small trust departments, the other for 
the larger institutions. The former will 
be under the leadership of George H. 
Arnold, vice president and trust officer, 
The Illinois National Bank and Trust 
Company, Rockford; the latter will be 
divided into two symposia, one on cor- 
porate trust business, led by R. Gregory 
Page, vice president, Bankers Trust 
Company, New York City, and the other 
on common trust funds, led by E. A. 
Stuebner, vice president, Fidelity-Phil- 
adelphia Trust Company. 

The final session on Thursday morn- 
ing will be given over to a question-box 
period under the direction of Samuel C. 
Waugh, executive vice president and 
trust officer, The First Trust Company, 
Lincoln, assisted by experts on differ- 
ent phases of trust work. Trust men 
are invited to submit questions in ad- 
vance of the meeting. The remainder 
of the program, as announced by Trust 
Division President Carl W. Fenninger, 
who is vice president of Provident Trust 
Company, Philadelphia, is as follows: 


February 4, 9:45 A.M. 


Address of the President: Mr. Fenning- 
er. 

Greetings from the American Bankers 
Association: President P. D. Houston, 
chairman of the board, American Na- 
tional Bank, Nashville, Tenn. 


Trust Service Under War Conditions: 
Dr. John J. Gibson, vice president and 
general manager, Chartered Trust 
and Executor Company, Toronto, Can- 
ada. 

Should Needs of Life Beneficiary Vary 
Trustee’s Investment Program?: Carl 
E. Wahlstrom, Judge of Probate, 
Worcester County, Mass. 


February 4, 2:15 P.M. 


Liability of the Trustee for the Mis- 
deeds of his Co-Trustee and Agent: 
Mayo A. Shattuck of Haussermann, 
Davison & Shattuck, Boston. 


How to Get New Trust Business: J. E. 
Drew, director of public relations, 
California Bankers Association, San 
Francisco. 


What We Ought to Tell the Public 
About Our Business: Gilbert T. Ste- 
phenson, director of trust research, 
The Graduate School of Banking, 
A.B.A. 


February 5, 9:15 A.M. 


Why Principal and Income: Harry M. ° 
Bardt, vice president and trust offi- 
cer, Bank of America National Trust 
and Savings Association, Los Angeles. 


Tomorrow’s Trusts: L. H. Roseberry, 
vice president and manager trust 
department, Security-First National 
Bank of Los Angeles. 


A Pattern for Trust Investments: O. 
Paul Decker, vice president, Ameri- 
can National Bank and Trust Com- 
pany, Chicago. 


The Businessman’s Responsibility as a 
Citizen: John B. Gage, Mayor of 
Kansas City, Missouri. 


Brown Leaves N. Y. Bankers 


W. Gordon Brown, for the past ten years 
Secretary of the New York State Bankers 
Association, has resigned his position effec- 
tive January 1, to become associated with 
DeLanoy, Kipp and Swan, Inc., general in- 
surance brokers in New York City. During 
Mr. Brown’s term of office and under his 
leadership the facilities and services of the 
Association to the banks of the State were 
substantially expanded. One of his princi- 
pal contributions was the organization of 
the New York State Bankers Retirement 
System of which he serves as Secretary. 
Mr. Brown will be succeeded as Secretary 
of the Association by Harold J. Marshall, 
who has served as assistant secretary for 
the past year. 
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“Upon. Advice of Counsel” 


J. H. RADFORD 


I Jones to his lawyer confided one 
day, 

He reckoned he’d fix his affairs in some 
way, 

So when the ole bucket he’d kicked fer 
a gool, 

The folks ’d all say “Si Jones weren’t 
no fool.” 


“They do tell,” opined Si to lawyer Bud 
Chitters, 

“That talkin’ ’bout Wills is a sign you’ve 
got jitters, 

But gimme the works, Bud,—I guess I 
can take it, 

If a Will is my dose, my orders is, make 
it.” 


“Just a moment,” says Chitters, “Now 
don’t lose your head, 

Fools only crash in where angels scarce 
tread, 

- Mayhap it’s no Will, but a Last Testa- 
ment 

That’s best for you, Si, if you’re Heaven- 
ward bent.” 


« HEM terms,” confessed Si, “Has 
got me all beat— 
Could be the depression,—could be the 
heat, 
But afore you begin another blitzspiel 
Let Si Jones tell you how his wife ’n 
me feel. 


“T ain’t courtin’ trouble, Bud, honest I 
ain’t, 

But after them hives ’n that summer 
complaint, 

My Annie’s a ‘pressin’ to know, when 
I’m dead, 

How them cows ’n them hawgs is gwine 
to be fed. 


“She read in some paper that come in 
the mail, 

*bout folks that cash in that is hearty ’n 
hale, 

And don’t leave no Will, nor nothin’ to 
show 

Where they wants to be buried, ’n their 
effects to go.” 


< ELL now,” replied Chitters, “To 
me it is clear, 

Your Annie’s upset by a quite needless 
fear,— 

By a Brochure, nodoubt, from a Corpor- 
ate Trustee, 

That she’s scared wants to bust her, 
with her as ’bustee.’ ” 


“No foolin!” cried Jones “Tho’ them 
things you’ve just said, 

Is powerful lingo ’n over my head, 

They account fer the drift in my wife’s 
attitude, 

When that ‘Trusts and Estates’ she up 


’n renewed. 


“T thought they was stories of romance 
’n crime, 

With them pictures ’n things, like ‘Es- 
quire’ or ‘Time,’ 

No wonder my Annie’s got mice in her 
attic 

And is spoutin’ ’bout Wills so dog-gone 
emphatic!” 


cc ALM yourself, Silas,” pleaded Bud 
with a wink, 
“T’ll tell you some more, if you'll only 
just think, 
No need for no Will as long as you’re 
sure 
You’ll outlive your Annie and keep being 


poor.” 


“T get it,” laughed Si, “I’m sure catchin’ 
on, 

Where all was once dark I’m now seein’ 
dawn, 

It’s plumb up to Annie to call it a day, 

Of my future, I’ll tell her, she stands in 
the way.” 


“My cows ’ll go into a gentle decline, 

Starvation ‘Il slowly descend on my 
swine, 

When my heirs ’n my cattle has both 
safely went, 

No Will will I need, nor no Testament.” 





Private Pension Trusts 
Outline of Plan and Duties of Trustee 


FRED P. McKENZIE 
Assistant Secretary, Central Hanover Bank and Trust Company, New York City 


HIS article is confined to a consid- 

eration of one particular pension 
plan which has grown in popularity in 
the last few years — The Private Pen- 
sion Trust. It is not intended here to 
compare the Private Pension Trust Plan 
with other plans, but rather to answer 
some of the questions directed to the 
editors of Trusts and Estates as to the 
duties of the trustee under such a plan. 


No two Private Pension Trusts will 
be exactly alike in all respects. How- 
ever, the following outline covers a typ- 
ical plan and the duties of the trustee 
under it. 


The Plan 


COMPANY decides to provide a 
supplementary retirement income 
for employees above a certain salary 
level, whose Social Security Act bene- 
fits will be too small to permit the main- 
tenance of a standard of living compar- 
able to their present 
standard. To accomplish 
this, a Private Pension 
Plan is adopted. Under 
this plan every employee ‘ 
earning $2,000. a year a 
and over is to receive ~R 4 
ee 
man, or age 60, if a pet” —- 
woman. No person is to 


35% of average salary 
on reaching age 65, if a 

receive a pension of more than $1,000.00 
a month. 


wie 


Payment of the pension is guaranteed 
by policies issued on the lives of these 
employees by a life insurance company 
at the direction of a Pension Committee 
named by the employer. For employees 
who can pass the insurance company’s 
physical examination, the policies include 
a life insurance element, providing a 
minimum death benefit, before retire- 


ment, at the rate of one thousand dollars 
($1,000.) for each ten dollars ($10.00) 
monthly income the employee would have 
received at retirement had he lived. 
The cost is usually divided equally 
between employer and employee. 


For example a man earning a monthly 
salary of $750.00, would receive a pen- 
sion, at 65, of $262.50 (35% of monthly 
salary), and a minimum death benefit 
before retirement of $26,250.00. 


Procedure 


HE Board of Directors authorizes 
the adoption of a pension plan (ap- 
proval of stockholders is optional). The 
Board appoints a pension committee con- 
sisting of not less than three members 
nor more than five. This committee 
generally includes two officials and three 
employees, one member serving as sec- 
retary or manager. At the same time 
a trustee is appointed which may be a 
trust company or an in- 
dividual. 
A trust agreement, in 
which among other 
—< things the duties of the 
— trustee are outlined, is 
signed by the President 
of the company. Attach- 
ed to the agreement is 
an individual form of 
consent signed by the 
employee, which signifies his acceptance 
of the plan and authorizes the employer 
to deduct the cost of one-half of the gross 
premium from his salary. 


A physical examination is made of 
each employee. To those who can pass, 
policies containing the life insurance 
feature are issued. Others receive an- 
nuity policies without life insurance, 
which will give them 35% of their sal- 
ary upon reaching retirement age. These 
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policies, applied for by the pension com- 
mittee with the consent of the individual 
employee, indicate the corporate trustee 
as the owner. 


Additional Provisions of the Plan 


F an employee leaves, his policy is 

returned by the trustee to the pen- 
sion committee, which may return to 
the employee (a) the whole policy, (b) 
only his own contributions. 

If the policies are issued on a partici- 
pating basis and the dividends are per- 
mitted to remain with the insurance com- 
pany to accumulate with interest, the 
dividends may be made available, in the 
sole discretion of the pension committee, 
to an employee who is in ill health. 

The company agrees to continue the 
pension plan for at least three years. 
In the event of termination through 
bankruptcy, merger, or for any other 
reason, the policies are to be turned over 
to the individual employees. 

If a salary is increased, the pension 
. committee in its sole discretion may 
cause to be issued an additional policy 
which will increase the pension propor- 
tionately. The trustee may be directed 
to borrow on the policies for the sole 
purpose of paying premiums if a major- 
ity of the employees agrees. 


Some Tax Features 


ECTION 23(p) of the Internal Rev- 
~ enue Code permits a corporation to 


deduct as an operating expense the pre- 
miums paid by it for a reasonable pen- 


sion. Section 165 states in part that an 
employee does not have to report as in- 
come the amount contributed by the em- 
ployer. When he retires he reports the 
total income only after he has received 
from his pension the equivalent of his 
contributions. 


Note: A recent Income Tax Ruling 
states that the part of the employer’s 
contribution which is used to pay for 
insurance on the life of an employee 
constitutes income to the employee in 
the year in which it is paid. 

In the event of death before 65, the 
life insurance may not be subject to 
Federal Estate Taxes. This is a moot 
question. 
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Trustee’s Duties 


HE Trustee holds the policies in es- 

crow. It is vested with all incidents 
of ownership, and signs any papers to be 
endorsed on the policies. The trustee 
retains the form signed by the employee 
authorizing the deduction of one-half 
the premium from salary. 

Once a month the trustee receives from 
the corporation one-twelfth of the an- 
nual premium due on each of the poli- 
cies held. At the end of the twelve- 
month period the trustee pays the pre- 
miums and deposits the receipts in the 
files it maintains for each individual in- 
sured. 

For each of the policies, and there 
may be more than one for each employee 
due to salary increases, a separate ledger 
sheet is used. Each month the deposits 
are entered according to a statement fur- 
nished by the company. Once a year a 
statement of the balance of funds ear- 
marked to the credit of each policy is 
sent to the company. After the pay- 
ment of the premium, occasional adjust- 
ments are necessary and the following 
month additional statements are sent 
out. 


Dismissal, Withdrawals, etc., and 
Necessary Records 


HE earmarked funds for any indi- 

vidual employee are returned to the 
pension committee when that employee’s 
account closes, either through withdraw- 
al, resignation, retirement or death. 

In the case of death, it is necessary to 
secure a receipt and release from the 
executor of the insured’s estate, a tax 
waiver from the State, and a certified 
copy of the death certificate before re- 
turning the policy to the life insurance 
company, or unused funds to the pension 
committee. 

If an employee withdraws from the 
plan, his policy is returned to the pen- 
sion committee with any unused pre- 
mium funds. If an employee retires, 
the policy is likewise returned to the 
pension committee. The trustee in this 
typical plan does not collect proceeds at 
death or receive any retirement income. 

Maturity dates of policies must be 
kept accurately so that the trustee may 
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know when the last premium is paid. 
This calls for the maintenance of a 
“future” file showing the month and 
year in which each policy matures, the 
name of the insured and the amount. 


The trustee must handle all change 
of beneficiary forms and conversions. 
It must also handle the setting-up of 
settlement options and any changes 
therein, keep records of birth-dates, and 
look for typographical errors in policies, 
amounts, spelling of names, etc. 


Each Case Stands on Its Own 


HE trustee’s duties listed here are 

not all of the services which a trust 
company may be called upon to render. 
The details of each trust differ in vari- 
ous points. For example, in one trust 
the corporation may prefer to pay the 
premiums direct; in another trust, the 
trustee may even be directed to hold the 
life insurance proceeds in trust and re- 
mit income to certain beneficiaries. 


Any trust company which receives a 
pension trust agreement for review 
should weigh carefully the duties and 
the possible liabilities involved. No set 
of fees has been fixed for this type of 
pension plan. Each case should be an- 
alyzed and a fee must be charged which 
will result in a fair profit to the trust 
company. 


SAN FRANCISCO 


Huebner Foundation Established by 
Life Insurance Companies 


In recognition of the pioneering efforts 
of Dr. S. S. Huebner, professor of Insur- 
ance and Commerce at the Wharton School 
of Finance, University of Pennsylvania, the 
formation of the “S. S. Huebner Foundation 
for Insurance Education” was announced re- 
cently by a joint committee representing 
the life insurance companies of the United 
States. 


A five year fund of $125,000 to provide 
scholarships and fellowships has been raised 
by the life insurance companies and its es- 
tablishment was made public at a testimon- 
ial dinner in honor of Dr. Huebner at the 
National Association of Life Underwriters 
Convention in Philadelphia. 


The Foundation will have the three-fold 
purpose of fostering development of quali- 
fied instructors in life insurance subjects 
in American colleges and universities, of 
promoting research work by graduate stu- 
dents and of encouraging graduates already 
in insurance to study for Master’s or Doc- 
tor’s degrees for educational work within 
their own companies. 

i 
Sproul Heads Reserve Bank 

Allan Sproul was recently elected presi- 
dent of the Federal Reserve Bank of New 
York. Mr. Sproul, who has been the bank’s 
first vice president since 1936, will assume 
his new post on January 1, when the resig- 
nation of George L. Harrison will become 
effective. 





Cautions in Accepting and Administering Escrows 


OLLOWING are a few important items 
to be checked before accepting an escrow: 


1. Care should be exercised in checking 
the instructions and duties of the escrow 
agent as delivered to the bank by the con- 
tracting parties to ascertain what is re- 
quired of the escrow agent and the liabil- 
ities imposed upon it. 

2. The bank’s receipt should be given 
showing a detailed description of the items 
deposited. This receipt should be in tripli- 
cate, one copy to go to each of the con- 
tract'ng parties and one to remain in the 
bank’s file. 


3. The escrow should be given a number 
in a book of original entry, which should 
contain the names and addresses of the 
contracting parties and a brief of the terms 
and conditions; a corresponding number 
should be placed on an escrow envelope in 
which all the escrow papers should be filed. 
The envelope should also have the names of 
the contracting parties; an alphabetical in- 
dex should be maintained listing the names 
of both of the contracting parties. 


4. All documents relating to the escrow, 
whether they consist of securities or merely 
deeds and contracts, should be kept in a 
fire-proof vault because one of the chief 
reasons for establishing an escrow and the 
depositing of deeds, where payments con- 
tinue over a period of years, is to assure 
the Grantee that upon compliance with all 
the terms of the contract and payment of 
the amounts due thereunder, whether the 
Grantor be dead or alive, the Grantee shall 
be entitled to his deed. 


5. When the escrow is closed, receipts 
should be taken from both of the contract- 
ing parties, any uncollected fees should be 
collected, the escrow marked “closed” on 
the book of original entry and the original 
escrow envelope filed away alphabetically in 
the “closed” escrow file. The original con- 
tract between the parties should be kept as 
a part of the permanent records of the 
bank, as you may be called upon to produce 
the contents of your escrow envelope sever- 
al years after. 


Impossible schemes and weird propositions 
offered the bank under the guise of escrows 


These comments are taken from a paper pre- 
pared by the Trust Division of the Kansas Bank- 
ers Association and delivered at each of the 1940 
Group Meetings. 
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of course must be rejected. In many deals 
it is quite obvious that the parties are in- 
terested only in using the name of the bank 
to further their ‘purposes. 


We should be sure to be impartial in our 
dealings with the interested parties. All 
discussions, as far as is possible, should be 
carried on freely in the presence of all par- 
ties concerned. We should not knowingly 
permit one party to an escrow to mislead 
or deceive another party. As the escrow 
agent we should be careful not to go be- 
yond the escrow itself into the deal that is 
back of it. On the other hand we should 
not hesitate to call attention to what ap- 
pears to be an oversight, omission or mis- 
take in any of the documents submitted to 
us. No change or alteration in any docu- 
ment should be permitted nor should a docu- 
ment be withdrawn for any reason without 
the written consent of all parties affected. 


Every party to the escrow should be fully 
informed as to exactly what the fee is to 
be and who is to pay it; and, before this 
fee is definitely fixed, someone qualified to 
visualize the responsibility, liability and the 
volume of work, should go over all the 
papers carefully and fix the charge. In 
the absence of instructions to the contrary, 
and since the escrow benefits both parties, 
they are both liable for the escrow fee. 


Banks should discourage escrows that are 
substitutes for, or take the place of, wills 
in the conveyance of real property for the 
reason that the matter of gift tax and 
death taxes may apply and the bank may 
be put to the trouble and expense of clari- 
fyir g these matters before delivery of deed. 


The particular form or phraseology of 
an escrow agreement must, of course, de- 
pend upon the detail of the particular trans- 
action in hand. The agreement ought to be 
clear, definite and certain in all of its terms. 
The bank’s escrow receipts should set out 
briefly its duties and obligations and should 
be submitted to the bank’s lawyer to see 
that the bank is not assuming more re- 
sponsibility or liability than it should as an 
escrow agent. 

If we could impress on banks and trust 
companies the liabilities with which they 
are confronted, both revealed and hidden, 
every time they accept an escrow, it may 
be we could come somewhere near making 
the proper charge for handling escrows. 





Taxation and the Trust Business 


‘Round Table Discusses Effects on Investments 


and New Business 


HE increasing significance of tax- 

ation upon our economy generally 
and upon the personal trust field speci- 
fically was analyzed and weighed at 
the November meeting of Personal 
Trust Round Table of the New York 
Chapter, American Institute of Bank- 
ing. Ten aspects of taxation and the 
results thereof were brought out as 
follows: 


1. Still higher taxes are coming. 

2. The liability for personal trust de- 
partments for complying with the 
tax laws will be proportionately in- 
creased, and the consequent need for 
still greater care in keeping of 
records, filing of returns and advis- 
ing beneficiaries of taxable income. 

. Continuance of high taxes will bar 
accumulation of fortunes and poses 
the problem of adjustment of per- 
sonal trust business to meet such 
changed conditions. 

. The confusion and dangers inherent 
in the current threat of multiple in- 
heritance taxes. 

. The fluid condition of laws and rul- 
ings on tax questions. 

. The necessity of care and full co- 
operation with counsel on tax mat- 
ters. 

. The spur to new business present in 
existing gift and estate tax laws 
through the establishment of living 
trusts. 

. The careful analysis and consider- 
ation that should be given to the 
initiating and acceptance of such bus- 
iness. 

. The great effect of the recently en- 
acted and indicated taxes on corpora- 
tions earnings and on_ security 
prices. 

. The great need for careful planning 
and supervision over tax depart- 
ments in banks and trust companies. 


It was the sense of the Tax Commit- 
tee of which Michael F. Eagan of Ful- 
ton Trust Company is chairman, that 


under present circumstances higher in- 
come taxes would be for the good of the 
nation. They would help to balance the 
Budget and hence lessen the danger of 
inflationary explosion with consequent 
widespread suffering and poverty, and 
by widening the tax base and making 
direct taxes heavier, would cause many 
more citizens to take an interest in the 
fiscal policies of the government. 


Effect of Taxes on Investments 


HE 1940 taxes on corporations and 
their effect on earnings and secur-— 
ity prices and trends were discussed by 
James J. Lynch of Standard Statistics 
Company. The results of these taxes 
can be more easily visualized when 
computation is made of the results 
which have already taken place on the 
operating income of the four hundred 
leading industrial corporations for the 
year 1940. The aggregate income of this 
group would have been about 23% higher 
than for 1939 if income tax rates had 
remained unchanged. However, as the 
result of the new increase of the normal 
income tax rate to 24% and the super- 
imposing of an excess profits tax on a 
normal tax load, it is now expected that 
the profit rise during 1940 will only be 
about 5% over 1939 results. Should the 
tax rate be further revised and applied 
to 1940 earnings it is quite possible that 
this 5% increase would be wiped out 
and that earnings for 1940 for the four 
hundred corporations referred to above 
would be under that of 1939. Once a 
corporation reaches the highest profits 
tax bracket it must pay a normal and 
excess profits tax of 62 cents out of every 
additional dollar it earns. The result 
of the present tax bill on stocks is that 
from a market standpoint it is reducing 
the potential price appreciation anywhere 
from 1 to 20 points. 
The most important point in the tax 
bill is the optional clause which allows 
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the corporation to pay either on an in- 
vested capital basis or a four year earn- 
ings basis. Should this optional clause 
be thrown out and revised it is quite pos- 
sible that many of the quality strong in- 
come producing stocks will be adversely 
affected. Further revision of the tax 
either this year or next is almost a fore- 
gone conclusion since present indications 
point to the likelihood that the Govern- 
ment will show a deficit of over $5,000,- 


000,000 for the fiscal year ending June, 


1941. The Treasury Department could 
bring about a considerable increase in 
the tax collections by increasing the nor- 
mal tax and throwing out the optional 
clause. 

It becomes quite clear that the tax 
law as it now stands and the likelihood 
of further revision are having a definite 
retarding effect on the price improve- 
ment in stocks, and consequently a de- 
tailed analysis of the stocks held in trust 
portfolios should be made from the stand- 
point of the effects of the tax law on 
the individual companies in order to as- 
certain whether that stock should be 
held or switched into another of similar 
or better quality which will not be as 
drastically affected by present and pos- 
sible future tax laws. 


Multiple Taxation 


PROBLEM in the administration of 
estates which threatens to become 
very pressing, namely the tendency of 
two or more states to claim estate taxes, 
was thoroughly discussed by H. Herbert 
Romanoff, chairman of the American 
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Bar Association’s Joint Committee on 
State and Federal Taxation. Extension 
of the principle of Curry v. McCamless 
(307 U. S. 357), decided by the Supreme 
Court of the United States in 1939, would 
mean that a resident of one state, estab- 
lishing a trust in a second state, con- 
sisting of shares of a corporation incor- 
porated in a third state, might conceiv- 
ably make the estate liable for three 
state estate taxes on the same property 
in addition to the Federal tax. One of 
the worst features of the situation is 
that the States cannot be sued without 
their consent, and even when they may 
wish to so consent, it is difficult to obtain 
a court to accept jurisdiction. 


Consideration is being given by the 
Section on Taxation of the American Bar 
Association to have the situation thor- 
oughly studied so that adequate remedies 
may be devised. The most favored sug- 
gestion at the present appears to be to 
have the Federal District Court for the 
District of Columbia take jurisdiction. 


Shifting Regulations 


HE current unstable state of laws 
and regulations on tax matters was 
deplored by A. F. Schaeffner, a member 
of the law firm of Patterson, Eagle, 
Greenough & Day of New York City. 
He cited and examined, among others: 


(a) Estate of Cordelia vs. Abendroth* 
which holds that the Estate Tax reg- 
ulations requiring inclusion in the 
gross estate of income earned for 
the year following death when the 
optional value is used. This regula- 
tion to laymen, and to many attor- 
neys, seems to have little basis in 
the statute and the evident intention 
of Congress. Yet the Circuit Court 
of Appeals has now upheld what to 
many observers appears to be legis- 
lation by the Treasury Department. 
The case is to be appealed to the 
Supreme Court. 


(b) Reynolds v. Commr.** holding that 
the income tax cost basis of securities 
acquired by a remainderman of a 


*Decided by the Second Circuit Court of Ap- 
peals on Oct. 8, 1940. 

**Decided by the Fourth Circuit Court of Ap- 
peals on Oct. 7, 1940. 





trust may be the value on date of 
receipt if the remainderman did not 
have a ‘vested interest.’ Congress 
specifically legislated that the cost 
basis was as of testator’s death. 
Aside from the fact that a ‘vested 
interest’ itself is the cause of con- 
siderable dispute, with interpreta- 
tions varying from State to State, 
this decision is at variance with the 
express provisions of present income 
tax laws and regulations. 


Other cases were cited, wherein long- 
standing interpretation had been over- 
thrown, or courts reversed their own pre- 
vious decisions, and conflicted with 
earlier decisions. It was pointed out 
that in time of great national need for 
additional taxes, the tendency of courts 
is to place a stricter interpretation on tax 
laws and questions of law affecting 
taxes. 


New Trust Business from Tax Aspects 


HE increases in rates of tax seem to 
accentuate the tax savings of irre- 
vocable living trusts and to justify the 
Tax Committee’s conclusion that any con- 
templated trusts be set up as soon as 
possible. It appears probable that fur- 
ther increases in gift and other taxes 
will be enacted next year, and therefore 
it may still be said that such trusts 
should be established without delay. 
Herein there still appears to lie a great 
source of new personal trust business. 
So great is the appeal to prospective 
donors that it seems advisable to add a 
word of caution. No trust should be 
established with a trust company for the 
sole purpose of reducing taxes, the Com- 
mittee pointed out. The function of 
trust departments certainly is far above 
merely serving as an instrument for the 
avoidance of taxes. Indeed, as a simple 
business matter, such a course would be 
inadvisable, for while there appears to 
exist a certain amount of taxes which 
may be saved now and in the future 
through gifts, that saving cannot be 
guaranteed. Many a trust to save taxes 
has had its purpose defeated in the past 
by changes in the law or by court deci- 
sions. The position of a corporate trus- 
tee which encouraged new business sole- 
ly to save taxes, and was unsuccessful 
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in saving the taxes due to changes in 
the law, is not very pleasant to contem- 
plate. Hence, no trust should be solicit- 
ed or accepted unless there are reasons 
to justify its existence without consider- 
ing the tax saving features. 

The importance in our entire national 
economy to which taxes have risen de- 
mands that adequate care and supervi- 
sion be given to tax departments of trust 
companies. Their work becomes of 
greater significance, subject to greater 
scrutiny by the tax authorities, contains 
greater liability and has become greater 
in volume. The operations of the Tax 
Department should therefore be planned 
carefully if the costs of maintenance are 
to be kept within relation to their value 
to each Trust Company. 


Reality in Tax Law 


Speaking on Reality as the “Third 
Dimension” in Tax Law, at the Institute 
of the St. Joseph (Mo.) Bar Association 
in October, Ralph R. Neuhoff declared 
that Gregory v. Helvering, decided by 
the United States Supreme Court in Jan- 
uary 1935, began the transition from 
technicality to substance as the deter- 
minative in tax matters. Mr. Neuhoff, 
a leading member of the St. Louis Bar, 
traced the development of this change 
through such cases as Manning v. Gagne, 
108 F. (2d) 718; Helvering v. Clifford 
and Helvering v. Wood, Supreme Court 
decisions of February 24, 1940; Higgins 
v. Smith, January 8, 1940; Helvering v. 
Hormel, 111 F. (2d) 1; Helvering v. 
Leonard, 84 L. Ed. 721; Wiese v. Commr., 
93 F. (2d) 921; and W. & K. Holding v. 
Commr., 38 B.T.A. No. 107. 








Man-Power: Our Largest 
Investment 


In the employment of men and women, 
it is up to the banks to buy the best that 
the market has to offer. If, in our own in- 
stitution, we were to view the amount paid 
annually for salaries as an investment at 
3%, it would be equivalent in principal to 
about $14,000,000. If we had a loan in this 
amount no one officer would be allowed to 
make it. In fact, I suspect that with the 
financial picture changing and fluctuating 
as rapidly as it is, our president would have 
most of the senior officers and a big por- 
tion of the directors reviewing that invest- 
ment daily. And, yet, banks often allow 
one person to handle and have complete 
charge of an investment that is greater than 
all of the other assets in the bank. That 
investment is the employees. Institutions 
with a number of employees should appoint 
a committee to study their personnel prob- 
lems. 

It is amazing that banks should devote 
43% of their current expenses to person- 
nel and then give so little attention to that 
investment. 


Up to this point in the history of Amer- 
ican banking the great majority of top 
flight executives have come up through the 


ranks. If this is going to continue to be 
true, then our employees deserve and must 
receive the best attention we can give them. 
This attention should begin with the appli- 
cation for the job. It should continue with 
periodic discussions of the bank’s welfare 
in terms of its employees. The top rank- 
ing officers and directors should, in round- 
table fashion, openly and frankly discuss 
the staff from time to time, the purpose 
being its ultimate improvement. 

No matter how high the caliber of your 
men, no matter their capacity for winning 
friends and influencing people—if they are 
not equipped with proper tools, such as good 
operating forms, and modern mechanical 
equipment—then organization has proceed- 
ed only half way. 

Many phases of bank operations and 
methods are as outmoded and archaic as 
the horse and buggy. Outstanding among 
these is the lack of intelligent study of 
how to get our people to use the forms and 
systems with which we supply them. 

We are in the same boat with the man- 
ufacturer who takes raw material and con- 
verts it into finished goods. He knows at 
what price his finished goods must sell in 
order to bring him a profit. Like the man- 
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ufacturer, we should constantly seek ways. 
and means of lowering the production cost 
of our product, service, in order that it 
may enjoy a wider distribution—L. W. 
Bishop, Cashier, State-Planters Bank & 
Trust Co., Richmond, Va., at Am. Bankers 
Ass’n 1940 Convention. 


Bank Employment Unaffected 
by Hours Act 


According to present indications the 
Wages and Hours Act will not result in an 
increase in bank employment in New York 
state. However, shortening of the standard 
work week from forty-two to forty hours 
will undoubtedly mean more leisure and 
occasional overtime pay for bank employ- 
ees. Of the 723 banks in the State only a 
few have indicated that this new legislation 
will make it necessary for them to take on 
more help. Most banks expect to adjust 
their operations to meet the new conditions. 
The most common approach to the problem 
is to shorten the banking day and increase 
the number of bankless days throughout 
the year. 

In instances where banks can’t meet the 
wage-hour problem through any of the 
above expedients, they are going in more 
heavily for mechanized operations. Banks 
falling into this category are quite numer- 
ous, according to the replies received from 
a questionnaire sent to several county 
banker and clearing house associations 
throughout the State by the New York 
State Bankers Association. 

The replies also indicated that many 
banks have not as yet formulated any 
definite policy; whereas others have al- 
ready taken steps to shorten their bank- 
ing-day by opening later and closing ear- 
lier. Some banks have instituted a plan 
whereby employees put in a short day in 
the slack period and a longer day than 
eight hours near the end of the month. 
In such cases the calendar week is being 
discarded for the work week. 

The American Bankers Association has 
issued a Bulletin containing a comprehen- 
sive discussion of this entire wage-hour sit- 
uation. It gives details and provisions of 
the act and defines and analyzes in a con- 
structive way the various possible solutions 
to the problem raised. It explains the pro- 
visions in the act describing the computa- 
tion of overtime, and gives directions for 
computing overtime under each of several 
working plans discussed in the Bulletin. 





On the Immorality of a Certain Kind of Joy 
With a Passing Glance at Posterity 


FRANKLIN B. KIRKBRIDE 


HO will mark the 

dividing line be- 
tween laughter and 
tears, between joy and 
sorrow, between right 
and wrong, between 
moral and immoral? 


“The precise mo- 
ment when his duties 
as an executor come 
to an end and his 

duties as a trustee begin is hard to ascer- 
tain,” Augustine Birrell wrote, and add- 
ed, “The late Sir John Wickens, a very 
nice observer, used to tell his pupils that 
it invariably took place in the dead hours 
of the night.” 


I stress change, the kaleidoscope al- 
ways shifting, as the normal basis of 
life. Though we live in the present, past 
and future cannot be banished from our 
thoughts. 

So I ask, peering into the future, have 
you and I got to make wills simply be- 
cause they are going to save trouble and 
cost for posterity and take from the 
courts the prerogative of naming admin- 
istrators? Of course not, even though 
the heirs may begrudge us the joy of 
dying intestate as an immoral act. 


Dying intestate, leaving no will, not 
only saves present expense, the cost of 
hiring a lawyer to draw a last will and 
testament, and obviates the mental strain 
of facing the necessity of disposing of 
what cannot be carried beyond the grave, 
but leaves to the law the disposition of 
all worldly goods. And the laws that 
our trusted representatives have made 
are so definite and particular about next 
of kin, dower and curtesy rights, guard- 
ianships, administrators’ fees, court 
charges and taxes, escheat even—that 
there may be some real joy in thinking 
of how the machinery of the law will 
force acquisitive relations to stand aside 
while leisurely administration proceeds. 


For others, serious minded or fun lov- 
ing, more joy comes from the harmless 
sport of will making. One wealthy man 
made an agreement with his lawyers to 
draw his will and make changes in it 
during his lifetime for a single fixed fee 
which seemed very liberal, and would 
have been, if he had not lived many 
years and made will making his hobby. 
Some people thought it was immoral for 
a dear old Quaker lady to will a lot of 
money to Swarthmore College on condi- 
tion they gave up football. Others were 
equally outraged by a respectable drug- ° 
gist in Philadelphia who provided in his 
will for statues of revolutionary heroes 
to surround Independence Hall. But the 
joke was on the town, for the old drug- 
gist died in reduced circumstances. 


HERE is a curious fascination about 
wills, not just like books on the Papal 
Index or those which are barred from 
the mails, but rather because they are 
so very human and reveal the workings 
of the human mind facing eternity. 
The shortest probated will I know of 
was scratched on a British sailor’s iden- 
tification tag in letters microscopically 
small “All to Mother.” There was no 
joke here, but deadly earnest. It is said 
the longest will on record contains 95,- 
940 words. It was written by an English 
woman whose estate ran into six figures. 
Was it pride of authorship or something 
more that required such verbosity? 
Calvin Coolidge was typically sparing 
of words when he drew his will, which 
contains only one sentence: 


Not unmindful of my son, John, I 
give all my estate, both real and per- 
sonal, to my wife, Grace Coolidge, 
in fee simple. 


Restraint, feelings too deep for more 
than the briefest expression, character- 
istic reserve, tell the story here. 

Robert Louis Stevenson’s bequest of 


_his birthday, a whimsical legacy to a lit- 
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tle girl born on Christmas day and so 
“out of all reason denied the consolation 
and profit of a proper birthday,” has 
been celebrated each year, with but two 
exceptions, for nearly half a century, in 
accordance with the testator’s injunc- 
tion to the legatee to “exercise and en- 
joy” the bequest “by the sporting of fine 
raiment, eating of rich meats and 
receipt of gifts, compliments and copies 
of verses according to the manner of 
our ancestors.” 

The holographic, homemade will, that 
includes trusts and other complicating 
factors leading to litigious controversy, 
is too well known a vehicle for testa- 
mentary mirth to dwell on here. It is, 


however, just as prolific a source of in- 
door sporting events in law offices and 
court rooms as in years gone by. 


RE you a budding author, my read- 
er? Have you ever written a man- 
uscript and had it turned down? Don’t 
despair, for the Surrogate will always 
accept for a modest fee what you have 
duly written, signed, sealed and declared 
before witnesses to be your last will and 
testament. And what’s more he will 
solemnly accept your little jokes, immor- 
al though they be, your moralizing, your 
fantastic outpourings of pent-up emo- 
tions, which eager reporters will pounce 
upon and transform into headlines and 
human interest stories for an expectant 
public. There will be no royalties, but 
if you leave property, these final manu- 
scripts will be productive of job-produc- 
ing fees, which to the way of thinking 
of ignorant beneficiaries will seem, 
wrongly of course, to be fantastically 
immoral in amount and to those who 
earn them, modest, even to inadequacy. 
The undertakers, I am told, take an 
immoral joy in following the death rate, 
for it seems mortality rises with pros- 
perity and falls with business depres- 
sion. And we have had ten hard years. 
With what joy must the Institute for 
Mortuary Research hail a rise in the 
Dow-Jones averages! 

There is, of course, an immoral joy in 
ignoring Estate taxes, in living a life 
free from cares for posterity, thinking 
only of self and of today. In Connecti- 
cut, for instance, one can own bonds, 
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ignore the state tax, and have the un- 
holy joy of passing on to mourning pos- 
terity the penalty (up to 10%) which 
the Nutmeg State exacts on unreported 
bonds in the settlement of estates. 


N even bigger joke is to leave a 

going business to impecunious heirs 
who are without the means of raising 
the cash to meet inheritance and other 
estate taxes, except by liquidation or sale 
of the business which is sometimes all 
but impossible. Such action will show 
posterity you have had the will power to 
resist their importunities to carry life 
insurance to provide for taxes and other 
estate charges—for their benefit. You 
struggled up in the world, so why not 
leave some problems for them, why not 
die with a chuckle rather than a rattle 
in your throat? I knew a careful son- 
in-law, so watchful of his father-in-law’s 
affairs, that he objected to every expense, 
no matter how tiny, on the ground that 
the old gentleman was wasting what 
would shortly be his and his wife’s prop- 
erty. 

Buying great tracts of land, building 
lakes and roads and bridle paths, rail- 
roads and landing fields, funicular ele- 
vators up mountain slopes, great castles 
and the many structures which round 
out the princely estates of self-made, 
landed proprietors give joy and satis- 
faction and glowing sense of importance 
to the creators of ostentatious fortunes, 
but after the mourning relatives have 
shed their last scrrowing tears, there 
are often grim days ahead, with the joke 
—no laughing matter—on kith and kin. 
If England with primogeniture still in 
force cannot maintain her great estates, 
how much less can great domains be 
perpetuated here, after the tax gatherer 
has taken his generous share, and divi- 
sion among heirs has spread the orig- 
inal fortune far and wide? So the 
forced redistribution of wealth goes 
merrily on. 

In the carefree days before the tax load 
began to weigh heavily on the minds of 
would-be makers of wills, the word domi- 
cile played little part in testamentary 
planning. Today, one of the sweetest 
little pranks that can be played on unsus- 
pecting heirs is to have homes and other 
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property in different states. The mere 
thought of how the taxing authorities 
of the states involved will scent rich 
booty and follow the trail like blood- 
hounds bent on kill, is enough to tickle 
the most callous prankster into purring 
playfulness. The Dorrance heirs saw 
Pennsylvania and New Jersey take fat 
slices of over fourteen million dollars 
each as their respective shares of the 
Campbell soup fortune. Some wise guys 
have even figured out possibilities of 
creating public benefits of this character 
greater than the entire estate. What a 
wow! 


NDEED there are so many ways of 

playing jokes on posterity, that an 
evil minded man might even suggest that 
will-making should be prohibited and 
that nature should always be allowed to 
take its course, in order to make sure 
that the public treasury gets its full 
share of inherited wealth and savings. 

The mad pranks of uninhibited bene- 
ficiaries of great accumulations of 
wealth, such as bringing a prospective 
bride across the continent in a chartered 
plane only to discard her, make one ques- 
tion how far a testator should have the 
right to subsidize irresponsibility and 
play jokes on society. Maybe after all 
is said and done we had better confine 
our pleasures to other fields and keep 
on making wills, doing what we can to 
assure the wise use of accumulated 
wealth, appointing executors and trus- 
tees in whom full confidence can be placed 
for careful administration, for testa- 
mentary jocularity has one fatal defect 
—the testator cannot be present to join 
in the raucous laughter and bitter tears 
that accompany testamentary revelation. 


The Chicago Community Trust is the largest 
of its kind in the country. It is closely fol- 
lowed by New York, Cleveland and Boston. 


Recent Appraisals of Prominent 
Estates 


Frank A. Vanderlip, former president of 
the National City Bank of New York and 
for many years one of the country’s lead- 
ing financiers, left an estate of $1,140,290 
gross and $625,290 net. Securities in the 
estate amounted to $534,201 and miscellan- 
eous items to $499,784. Debts totalled 
$424,996 and funeral and administration 
costs were $90,003. The list of securities 
included fifty-eight items, about thirty of . 
which were listed as of nominal value or no 
value at all. The City Bank Farmers Trust 
Company, an affiliate of the National City 
Bank, was named co-executor and co-trus- 
tee under his will. 


John T. Underwood, former chairman of 
the Underwood Elliot Fisher Company and 
founder of the Underwood typewriter busi- 
ness, who named the Kings County Trust 
Company of Brooklyn executor under his 
will, left an estate the gross value of which 
is $12,778,985. The bulk of the estate con- 
sisted of stocks and bonds appraised at 
$11,535,622. The transfer tax appraisal re- 
port indicated that Mr. Underwood in his 
lifetime had made gifts totaling $971,531 
to his wife and his daughter. 


Douglas Fairbanks, Sr., stage and screen 
star who named the Bank of America Na- 
tional Trust and Savings Association of 
California and the Guaranty Trust Company 
of New York executors of his estate, left a 
gross estate of $2,742,060. Property in 
California was valued at close to a million 
and a half dollars. Property in New York 
consists of two trusts, one held by the Guar- 
anty Trust Company worth $693,738, and the 
other held by the Bankers Trust Company 
worth $550,020. In Pennsylvania there is a 
$192,728 trust principal with the Union 
Trust Company of Pittsburgh. 


Thirteen community foundations have now 
accumulated funds in excess of one million 
dollars each. 
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Model Execution of Wills Act 
Adopted 


O meet the situation created by the 

growing number of instances in 
which a testator dies leaving property in 
more than one jurisdiction, the National 
Conference of Commissioners on Uniform 
State Laws, after three years study, has 
approved a Model Act on the Execution 
of Wills. Because of the wide diversity 
of existing requirements, and because 
strict uniformity among the states was 
not considered absolutely necessary in 
this case, the Commissioners have pro- 
mulgated this as a “Model” rather than 
as a “Uniform” Act. Coincident with 
the approval of this Act, the Conference 
withdrew as obsolete the Uniform For- 
eign Executed Wills Act of 1910 since the 
substance thereof is covered by Section 
7. It is suggested that states adopting 
the new Act repeal the earlier one. 


Although many jurisdictions set the 
age requirement at 21, the Act estab- 
lishes it at 18 for both real and personal 
property, in view of the fact that minors 
are increasingly inheriting estates. Only 
two attesting witnesses are necessary, 
some states demanding three. The dis- 
qualification of a witness from sharing 
in the estate to an extent greater than 
on intestacy does not affect: 


(a) A spouse or partner of, or attor- 
ney for, a beneficiary 

(b) A member of, or attorney for, an 
unincorporated association beneficiary 

(c) A stockholder or officer of, or at- 
torney for, a corporation beneficiary 


(d) An inhabitant of, or attorney for, 
a town, city, etc., beneficiary 


(e) A fiduciary named in the will 


(f) A creditor of the testator or a 
beneficiary. 

The testator must signify to the wit- 
nesses that the instrument is his will and 
either himself sign, or acknowledge his 
signature, or have someone sign for him 
at his direction and in his presence. The 
attesting witnesses shall be present, and 
must sign in the presence of the testator 
and of each other. 

The sections devoted to Holographic 
and Nuncupative Wills are optional. 
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Section 7 provides that a will executed 
outside the state in compliance with this 
Act, or in compliance with the law of 
the state where executed or of testator’s 
domicile, shall be recognized as valid “‘in 
this state.” 


Trust Legislative Program 


The main topic of discussion at the Fall 
meeting of the Executive Committee of the 
Trust Division, California Bankers Asso- 
ciation, held in Los Angeles on November 
9, was the legislative program to be pre- 
sented to the California Legislature which 
meets in January. Only a few measures, 
however, received final approval. 


The most important of these is a prin- 
cipal and income act based upon the draft 
on which a committee headed by Walter 
Bruns, trust officer, Bank of America Na- 
tional Trust and Savings Association, San 
Francisco, has been working for a long pe- 
riod. The draft follows to some extent the 
proposed Uniform Act, but is made up to 
conform to California law and practice. 


In another measure it is proposed to make 
husbands and adult children of a deceased 
person, who are incapable of self-support, 
eligible for a family allowance during the 
period of probate. At the present time the 
law only gives this privilege to a widow or 
minor children. The chairman, Harry Ge- 
balle, assistant trust officer, California 
Pacific Title & Trust Co., San Francisco, 
was authorized to appoint a committee on 
costs and charges, whose duty it will be to 
determine whether California should make 
a survey and report similar to that prepared 
by the Trust Division in Pennsylvania. This 
committee is headed by Harry Bardt, trust 
officer, Bank of America National Trust and 
Savings Association, Los Angeles. Another 
committee authorized was one to prepare a 
program for the next meeting of the Div- 
ision in May of 1941. This committee is 
headed by Earl Lawrence, trust officer, 
Crocker First National Bank, San Francisco. 


Howard Rolapp, vice president and trust 
officer, Metropolitan Trust Co., Los Angeles, 
reporting for the committee on Probate An- 
alysis, suggested that it might be possible 
to have the State, through the Controller’s 
office, gather certain probate statistics 
which would be useful to trust companies, 
but which are not now available.. The idea 
was considered excellent and further study 
will be given to it. 





Title Aspects of Testamentary Powers of Appointment 
Distinguishing Nature and Incidents of General and Special Powers 


WILLIAM J. RAMAGE 
Member of the Philadelphia Bar 


N Lyon v. Alexander, 304 Pa. 288 

(1931), testator devised real estate to 
his daughter for life, and upon her death 
“tq my oldest son who shall then be alive, 
and to his heirs.” If the daughter out- 
lived all the sons, she was given a gen- 
eral power of appointment by will, and 
the testator added language that made 
it clear he was giving to his children a 
fee. The Court held that a deed ten- 
dered by the daughter and all the sons 
would vest in the grantee a fee simple 
title to this real estate. 

Justice Schaffer said: “No one has 
any interest in a general power of ap- 
pointment except the donee of the pow- 
er. The donee could appoint to any one, 
to her own estate if she pleased. She 
was vested with an absolutely unlimited 
discretion as to whom she should ap- 
point to receive the property. That she 
extinguished the power to appoint for a 
consideration makes no difference.” 

We have then a ruling that a life ten- 
ant who is the donee of a general power 
of appointment by will, may release it 
during his lifetime and he may release 
it by a deed of conveyance. 

American courts have generally held 
that such a power is releasable following 
the English decisions.1 There can be 
no objection on principle to the release 
of a general power exercisable by deed 
but there can be as to a general testa- 
mentary power. A release of the power 
prior to death is a plain violation of the 
intention of the donor. The rule of the 
principal case, however, tends to make 
property more alienable. 


Special Powers Rationale 


Although is was not necessary to de- 
cide the point in this case, Justice Schaf- 


From address before 1940 Pennsylvania Title 
Assn. Convention. 


1. See cases cited in footnote to 1 Simes, Law of 
Future Interests, Sec. 282. 


fer said that a special power of appoint- 
ment by will is not releasable. How- 
ever, the American authorities have fol- 
lowed the English cases and have held 
them to be releasable.2 Even the case 
of Baker v. Wilmert, cited by Justice 
Schaffer in his opinion, contains the fol- 
lowing: “Powers in gross if not coupled 
with a trust may be released by the 
donee to any person having an estate 
or freehold in the land.” And that case 
involved a special power. 


I can offer two explanations for this 
dictum. The first is that he agreed with 
the reasoning as expressed in the fol- 
lowing quotation from the English case 
of Coffin v. Cooper :* 


“In the absence of authority, I should 
have decided this case with reference to 
certain broad principles, the soundness 
of which cannot (I think) be disputed. 
One is that a power to appoint among 
children is a power in the nature of a 
trust, created and intended to be exer- 
cised with a view to the benefit of the 
objects of the power as a class and as in- 
dividuals ***,” 


The other explanation is that our pre- 
sent Chief Justice had in mind that 
group of cases where a devise is given 
to A for life plus a special power of ap- 
pointment by will, but with no provision 
in case of failure to exercise the power. 
All the cases hold that this is a power 
“in trust”, that the power is not releas- 
able, and in default of exercise of the 
power, the members of the class take the 
property in equal shares. Assuming 
that a general testamentary power is 
releasable then a special testamentary 
power should be releasable if the takers 
in default are all the persons to whom 
the donee can appoint. If the donee 


2. See cases cited in 1 Simes, Sec. 283. 

3. 2 Dr. & Sm. 365, 373. 

4. See cases cited in footnote to 1 Simes, Sec. 
288. 
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could not appoint to the takers in default 
then there would be a sound objection 
to a release on the theory that the donee 
of a special power holds that power “in 
trust”—in other words, the donee is un- 
der an active duty to exercise it. 

Take the case then of a devise to 
wife for life, and then to such of my 
children as wife may appoint by will, 
and in default of appointment to my 
children. Under the view of the princi- 
pal case a deed by widow and all the 
children would not be insurable. How- 
ever, by having the children convey their 
remainder interest to the widow, I be- 
lieve you probably could insure a con- 
veyance by the widow, because after this 
had been done, the widow would hold a 
power appendant, that is to say, a power 
the exercise of which will pass an in- 
terest created in whole or in part out of 
some estate of the donee in the property. 
the donee of a power appendant may 
release the power, and will be held to 
have done so by any dealing with the 
power inconsistent with the exercise of 
it, for one will not be permitted to dero- 
gate from his own grant. So far as 
concerns the release of such powers, it 
seems to be immaterial whether they 
be general or limited, or whether exer- 
cisable by deed or will.5 The procedure 
I have suggested has been followed in a 
number of cases outside of Pennsylvania. 


Termination of Powers 


The cases indicate the use of three 
methods to terminate powers: (1) To 
execute a release to the persons whose 
interest in the property would be affect- 
ed by an appointment or for donee who 
has interest in the property to join with 
other persons having interests therein 
in a conveyance to a third person. (2) 
If the power be appendant, a conveyance 
of the property operates, by way of es- 

The rule is everywhere supported that 
as its exercise would affect the property 
toppel, to extinguish the power in so far 
conveyed (3) The donee, if he does not 
have the property which is subject to 
power, may acquire it, and thereafter, 
a conveyance by him of the property in 

5. See note: 76 A.L.R. 1432. 


6. See 1 Simes, Sec. 285. 
7. Vol. 4 (Perm. Ed.) Sec. 2280. 
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question will terminate the power as to 
the property conveyed, as if the power 
had been originally appendant. 

In a few cases, it seems to be the 
view of the Courts that when the donee 
of a power in gross acquires the other 
interests in the property, the power is 
destroyed by being merged in the fee.* 


What Is Donee’s Interest 


The donee of a general testamentary 
power of appointment who also holds a 
life estate does not hold an actual fee. 
If that were the case there would be no 
necessity for joining the parties who 
take the remainder in default as was 
done in the principal case. A good ex- 
planation of the interest such a donee 
holds is found in Thompson on Real 
Property. 

So far as I have been able to find 
there is only one situation under Penn- 
sylvania law when appointive property 
is treated as if it belonged to the donee, 
and that is when the donee in his will 
blends his individual estate with his ap- 
pointive estate. Under these circum- 
stances, the donee’s creditors and legatees 
are allowed to reach the appointive prop- 
erty. If, however, a donee is careful to 
avoid blending, the appointive property 
is not subject to debts and legacies.® It 
would follow logically that if a donee of 
a general testamentary power possessed 
an actual fee his creditors and legatees 
could reach the appointive property 
whether there was blending or not. 


When Does Blending Occur? 


In Shipley’s Estate®, the testatrix after 
bequeathing certain pecuniary legacies 
provided that “all the rest, residue and 
remainder” of her estate “including all 
property and estate over which I may 
have power of appointment” should go 
to persons other than the pecuniary leg- 


atees. It was shown that the testatrix 
had sufficient assets at the date of exe- 
cution of her will to pay the legacies 
but that there was a slight deficit at the 


8. See cases cited 2 Hunter, Penna. Orphans’ 
Court Commonplace Book, “Powers of Ap- 
pointment by Will,’”’ Sec. 4 (a) (b) and Sec. 5. 

9. Pennsylvania Supreme Court, Jan. Term, 1940, 
No. 83 (decided. March 25, 1940). 





time of her death. The Court held that 
the appointive estate was not available 
for the payment of the deficiencies in 
the pecuniary legacies. 

In Jackson's Estate!®, the testatrix 
bequeathed $47,000 in pecuniary lega- 
cies and the residuary clause was in sub- 
stance the same as in Shipley’s Estate. 
It was shown, however, that at the time 
she made her will she only had $16,000 
in her individual estate, and that she 
had powers of appointment over two 
trust funds aggregating $300,000, one 
of which had been created by the testa- 
trix from her own property. The Court 
held that the testatrix had blended the 
appointive estate to the extent necessary 
to pay the deficiencies in the pecuniary 
legacies. 


Blending under this common form of 
residuary clause then depends on facts 
outside the will and therefore a court 
adjudication would be necessary before 
a valid conveyance could be made free 
and clear of the lien of legacies, and of 
donee’s creditors. 

Another situation was presented in 
Warren’s Estate.11 In this case the 
donee exercised the power by creating 
life estates with remainders over. The 
question was whether the donee’s ap- 
pointment violated the rule against per- 
petuities. One of the points advanced 
to sustain the validity was that the life 
tenant possessed the equivalent of a fee, 
and therefore her appointment should be 
measured commencing as of her death. 
This was rejected by the Court which 
said: “But (the life tenant) did not 
possess a fee. It is to be noted that 
there was a gift over in default of ap- 
pointment. The alternative gift over 
precludes an absolute ownership.” And 
the Court held that remoteness is mea- 
sured from the time of the creation of 
the power, but that it would look at the 
facts as they existed at the death of the 
donee. 


Powers Under Federal Tax Law 


Estate Tax:12 Because the taxability 
of an interest depends on whether a 
10. Pennsylvania Supreme Court, Jan. Term, Nos. 


274, to 277, 280, 338 to 341. 
11. 320 Pa. 112. 
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donee’s power is general or special, there 
have been a number of cases construing 
Sec. 811 (f) of the Internal Revenue 
Code. A power allowing appointment 
to any “person or persons” is a general 
power although it does not specifically 
authorize an appointment to a corpora- 
tion.1* A power to appoint to any one 
except one named person and his des- 
cendants was held to be general in the 
absence of evidence that the named per- 
son had not died without descendants 
before the power was exercised.14 A 
power which could be exercised only with 
the approval of a trustee has been held 
a special power.45 A power to appoint 
among natural persons and charitable 


corporations was held to be special.1¢ 


12. See Griswold ‘‘Powers of Appointment and 
the Federal Estate Tax’’ 52 Harvard Law Re- 
veiw. 

13. J. Earl Morgan, Ex’r, 36 B.T.A. 588. 

14. Christine Smith Kendrick, Ex’r, 34 B.T.A. 
1040. 

15. Charles J. Hepburn, Ex’r, 37 B.T.A. 459. 

16. Waldemar R. Helmholz, Ex’r, 28 B.T.A. 165. 
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These cases, however, were all decided 
under prior Regulations which provided 
that a power was not general unless the 
donee could appoint to whomever he may 
choose. The latest Regulations!’ pro- 
vide: “Ordinarily a general power is 
one to appoint to any person or persons 
in the discretion of the donee of the 
power, or, however limited as to the per- 
sons or objects in whose favor the ap- 
pointment may be made, is exercisable 
in favor of the donee, his estate, or his 
creditors.” The present Regulations, in 
my opinion, draw a sound line of dis- 
tinction because if a donee can benefit 
himself or his estate, there is no reason 
why the transfer should not be taxed. 

In Helvering v. Grinnell,1® the donee of 
a general power appointed by will to the 
persons who would take in default of 
appointment. The latter renounced their 
right to take under the appointment and 
elected to take under the will of the 
donor of the power. The United States 
Supreme Court concluded that nothing 
passed and consequently no tax was due. 


Powers Under the Bankruptcy Act 


The present Federal Bankruptcy Act! 
provides that the trustee in bankruptcy 
shall be vested with the title of the 
bankrupt to “Powers which he might 
have exercised for his own benefit, but 
not those which he might have exercised 
solely for some other person”. The word 
“solely” was added in the new Act. 


17. Regulations 80, Art. 24. 

18. 294 U. S. 153. 

19. Amendatory Act of 1938, Sec. 70 (A) (3) 
(11 U.S.C.A. Sec. 110). 
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I could find only two Massachusetts 
cases construing this section of the Bank- 
ruptcy Act. In Forbes v. Snow,” the 
life tenant had a general power of ap- 
pointment over the remainder, the re- 
mainder being construed to be vested in 
the donee. It was held that the donee 
had no power to defeat the remainder 
upon adjudication in bankruptcy, the 
latter having extinguished the power. 
In Montague v. Silsbee,” it was held that 
the Bankruptcy Act did not enable a 
trustee in bankruptcy to exercise a tes- 
tamentary power which was to be exer- 
cised by the bankrupt. 

What I make of the situation is this: 
The trustee in bankruptcy will not be 
allowed to exercise a general power of 
appointment by will. As long as the 
power is unexercised, the creditors can 
not reach the appointive property and 
the property will be allowed to go to 
those who take in default of appoint- 
ment. However, the donee will not be 
allowed to exercise the power in favor 
of a volunteer. This is in accord with 
the weight of authority outside of Penn- 
sylvania regarding creditors rights, and 
is sound law in my opinion. If a duty is 
imposed on any volunteer into whose 
hands appointive property may come, 
the only person injured is the volunteer. 

The rule in Pennsylvania that the 
creditors of a donee of a general power 
can not reach the appointive property 
should be changed by statute especially 
in the case where the power is exercised 
in favor of a volunteer. Under statutes 
in New York, Michigan, Wisconsin, Ala- 
bama, and Minnesota, creditors are en- 
abled to reach such property whether 
the power is exercised or unexercised. 


20. 245 Mass. 85. 
21. 218 Mass. 107. 








The daughter of Thomas McCollough, Ox- 
ford, Ohio’s first banker, willed to her na- 
tive town $1,000,000. According to the will 
a hospital is to be built on the site of the 
family residence, built in 1838, where Miss 
McCollough lived all her life. A charity 
ward is to be forever maintained in this 
hospital by the town. Her father was 
founder and president of the First National 
Bank of Oxford. . 
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HEN I first came to the Trust 

Company I came with a sales and 
advertising background, and I knew 
nothing about the trust business. As 
I look back upon my early viewpoint I 
can appreciate just how unreasonable 
the point of view of the trust institu- 
tions sometimes appears to people whose 
background is a sales background. 


A trustee isn’t a free agent. A trus- 
tee’s duties and responsibilities are im- 
posed by law, and by the terms of the 
trust instrument, and the trustee must 
always look to and consider his duties 
and his responsibilities, and very fre- 
quently a stand of the trust company 
which may seem arbitrary to a salesman 
is the only stand which that institution 
can take in the proper performance of 
its duties. Here is a potent source of 
misunderstanding between trust institu- 
tions and life underwriters. 


The salesman has to sweep aside or 
overcome objections and induce action 
now. Since doubts create inaction, the 
salesman must eliminate doubts. He 
must have a pat answer for every ob- 
jection and be cocksure. He sells or he 
doesn’t sell, and if his prospect is left in 
a state of mental uncertainty, you may 
be sure that he doesn’t sell. 


Different With Trust Company 


A trust institution can’t give pat ans- 
wers. Its answer to almost every ques- 
tion necessarily must be “yes, but—”. 
Almost any plan we propose may, if cir- 
cumstances alter substantially, in the 
end prove to be the wrong plan. When 
a customer names us as executor and 
trustee under his will, that isn’t busi- 
ness for us. We get no business from 
that until our customer dies, possibly 20 
years from the date his will was placed 
on file. 


From address before St. Louis Life Insurance 
and Trust Council. 


We have to live with our sales. It 
isn’t enough that we present a plan 
which at the moment appears to solve 
our customer’s problems. We have to 
present a plan that is sound enough to 
stand up, and that isn’t going to boome- 
rang in the future. We must not only 
sell our customers, but we must keep 
them sold for an indefinite period in the 
future. Even if we ultimately get the 
business, if the plan is sound and works 
out contrary to the interests of the bene- 
ficiaries, we are going to incur the ill 
will that results from such an unsound. 
plan. 


For this reason the trust approach 
necessarily is conservative. For this 
reason the trust man instinctively op- 
poses any plan that isn’t flexible enough 
to adjust itself to unforseen changing 
conditions. 


Our approach to a prospect is to try 
to find out what he wants to accomplish. 
Generally we find that he doesn’t know. 
Our effort is to try to open his eyes to 
the contingencies that may arise, to get 
him to think about them, to point out 
how they may be met, and to guide him 
to the point where his vague ideas of 
what he wishes to accomplish crystallize 
into a plan. Tax saving necessarily is 
a part of the picture, but the more ex- 
perienced a trust man becomes, the more 
he realizes that tax savings should be 
subordinated to the other aspects of es- 
tate planning. Generally speaking it 
isn’t worth sacrificing your general plans 
in order to save taxes. 


Let us proceed to a clinical considera- 
tion of a few representative instances 
of estate planning by trust companies. 


Protection plus Tax Saving 
Through Trusts 


Here is an actual case of a widow 
with three children under twelve years 
of age. She is the beneficiary of a $3,- 
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000,000 trust, and upon her death this 
trust goes in equal shares to her children. 
The trust is not a part of her taxable 
estate, and her own estate amounts to 
approximately $500,000. Her taxable 
income is approximately $100,00 per 
year, and each child has an income of 
approximately $6,000 per year. 


The mother was disturbed over the 
fact that her children would receive out- 
right approximately $1,000,000 each upon 
her death. She wanted to use some of 
her principal and some of her surplus 
income in order to provide assured in- 
comes for the children. She is uninsur- 
able, and so there was no possibility of 
her taking out insurance for the benefit 
of the children. 


Our suggestion was that the mother 
create an irrevocable trust for each child 
amounting to $50,000, and that the in- 
come from these trusts be accumulated 
and added to the principal until the 
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children respectively attain age 25,* and 
that thereafter the income be paid direct 
to the children during their lives, and 
the principal be distributed to their own 
children at age 21. 

By the time the children respectively 
reach 25, the combined principal of the 
three trusts created by their mother will 
amount to approximately $240,000, or 
$90,000 more than the original amount 
placed in trust. 


[Since Mr. Phelan’s calculations as to 
tax savings did not take into considera- 
tion the increase of 10% in income, es- 
tate and gift taxes provided for by the 
subsequently enacted Revenue Act of 
1940, it would be purely academic to set 
forth his figures. Suffice it to say that 
there would be considerable savings in 
the widow’s income tax through the re- 
moval of the $150,000 from her estate 
(even as reduced by the taxes to be paid 
by the trustees during the period of ac- 
cumulation); similarly the tax on her 
estate would be reduced, not overlooking 
the $90,000 increment in the three trusts 
which would probably be added to her 
estate; also the tax on the children’s es- 
tates would be less since the $50,000 
trusts would not be included therein; of 
course, a gift tax would have to be paid 
on $110,000 of the $150,000 placed in 
trust.—Ed. ] 


Obviously this plan may be modified 
in many respects, including the amount 
and duration of the trust, and the safety 
provision that the trustee may make 
payments of income or of principal to 
the children to maintain their accustom- 
ed standard of living, or to take care of 
emergencies affecting them. 


Increasing Estate by Insurance 


In this case our customer had an 
estate of approximately $300,000, the 
greater part of which was represented 
by stock of a close corporation. He had 
a wife and several grown children, was 
insurable, and had no life insurance 
whatsoever. At our suggestion, his life 
was insured for $100,000 of life insur- 
ance on the single premium plan. The 
premium amounted to approximately 
$75,000. To consummate this transac- 


*This is not possible in all jurisdictions since 
the rule against accumulations varies.—Ed. 





tion he sold $25,000 of his securities, 
borrowed $50,000 from his bank, and 
made a $45,000 gift to his wife. She 
purchased $60,000 of single premium in- 
surance on his life, and he purchased the 
remaining $40,000 of single premium 
on his life. Both husband and wife 
created life insurance trusts, and pro- 
vided that the trustee might purchase 
assets from the insured’s estate. 


As a result of these changes, his estate 
for tax purposes was reduced to $225,- 
000. Neither the $40,000 insurance 
which he purchased on his own life nor 
the $60,000 of insurance which his wife 
purchased was included in his estate, 
and there was no gift tax on the $45,000 
he gave to his wife. His total estate 
including insurance was increased by 
$25,000, since his general estate amount- 
ed to $225,000, and the insurance on his 
life to $100,000. The increase in his 
estate and insurance, added to the tax 
saving, aggregated approximately one- 
half the face value of the insurance pur- 
chased. 


In addition to that, the interest on the 
$50,000 he borrowed from a bank in 
connection with this transaction was a 
deduction from his taxable income, and 
the securities which he sold no longer 
paid him an income, and this further 
reduced his taxable income, and our cus- 
tomer thereby reduced his personal in- 
come tax by almost a thousand dollars 
a year. A further important benefit is 
that he provided a substantial, amount 
of liquid funds to finance the payments 
of taxes and other costs connected with 
the settlement of his estate. 


Where Minor Children Are Involved 


This case involves a man whose will 
left half of his estate to his wife out- 
right and the other half in equal shares 
to his two sons who were 8 and 11 years 
old respectively. His estate consisted of 
stock of a close corporation in which 
this man was interested. In addition, 
he had life insurance payable to his wife 
on the life annuity, 20-year certain basis. 
He didn’t want his stock sold because 
he planned to have his sons enter the 
business, and for that reason he felt that 
he didn’t need to leave the estate in trust. 
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We pointed out that under his plan, 
if his death occurred during the chil- 
dren’s minority, it would be necessary to 
have a guardian appointed for the chil- 
dren, and that the guardian would have 
to post bond of double the value of the 
children’s interests. The premium would 
consume a substantial part of the chil- 
dren’s income. We also pointed out that 
the Probate Court would require the 
guardian to sell the children’s stock and 
invest in securities legal for guardians, 
and that this would defeat the testator’s 
intention, and quite possibly prevent his 
sons from going into the company. 


We suggested that the estate be left 
in trust, that the trustees be given auth- 
ority to retain the stock, or directed to 
retain it, and that the trustee be given 
authority to use and apply the income 
and principal of the minors’ shares for 
their proper maintenance and education, 
and that the trust property be distri- 
buted to them at age 25 rather than at 
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age 21. Such an arrangement would 
make it possible to hold the stock, and 
would avoid the heavy unnecessary ex- 
pense of a guardian’s bond. We like- 
wise suggested that to protect his gen- 
eral estate against liquidation, he take 
out additional life insurance payable 
under a life insurance trust with power 
given the trustee to buy assets from his 
estate, and thus supply cash for taxes 
and estate administration expenses. 


Insurance — Outright or on Option 


Two cases which illustrate two aspects 
of the same point.—In the first case, 
our customer had a substantial estate 
which was not liquid. He had $125,000 
of life insurance on one of the income 
options. When his death occurred it was 
necessary to liquidate a substantial por- 
tion of his assets at ruinous prices in 
order to meet the expenses of settling 
his estate, simply because his insurance 
money was tied up so that it couldn’t 
be used for that purpose. 


In the next case, a man left half of 
his substantial estate to his widow in 
trust, and the balance to his four chil- 
dren in trust. He had $75,000 in life 
insurance payable in a lump sum to his 
widow. He had taken this out with the 
idea that it would provide a cash fund 
for the payment of taxes and other ex- 
penses, but his widow took the position 
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that the money belonged to her, and that 
since she only had a life interest in half 
of the trust, that she wasn’t going to use 
the insurance money to pay taxes and 
other expenses. A substantial portion 
of his assets had to be liquidated at 
depression prices. 

We have no quarrel with the option 
plan of insurance settlement, where the 
greater part of the estate consists of 
life insurance. In the case, however, of 
substantial assets, particularly those that 
are not very liquid, we think that the 
first insurance consideration should be 
to protect the estate against the necess- 
ity of ruinous liquidation, and we are 
opposed to any insurance plan that sub- 
jects an estate to this hazard. 

en 


Estate Planning, a Unique Service 


WILLIAM T. SUNLEY. The Journal of Ac- 
countancy, Nov. 


This article describes the method which 
the author’s firm employs in analyzing and 
preparing programs for estates and out- 
lines the function of the attorney, trust 
officer, life insurance counselor, and the in- 
dependent public accountant, with emphasis 
on the latter. 

a 


Wade H. Martin has been appointed Sup- 
erintendent of Banks of Nebraska effective 
January 1, 1941. Mr. Martin was president 
of the Commercial Bank of Stratton. 





Round Table on Insurance and Trusts 


IFE insurance in estate planning 

was the theme of the December meet- 
ing of the Personal Trust Round Table, 
New York Chapter, American Institute 
of Banking. A panel of experts, repre- 
senting the trust, legal, and insurance 
fraternities, stimulated lively discussion 
on the part of the exceptionally large 
audience. 

The practical aspects of drafting in- 
struments properly to administer in- 
surance in estates and trusts were out- 
lined by Denis B. Maduro, prominent 
New York attorney. Speaking first on 
the matter of drawing wills and trust 
agreements generally, Mr. Maduro placed 
much of the blame for poor drafting on 
his brother lawyers because of their too 
frequent failure to discuss with their 
clients the latters’ objectives and desires 
before putting them into legal language. 
Again, the provisions of an instrument 
should be drawn from the point of view 
of the beneficiaries’ interests rather than 
those of the owner or trustee, Mr. Mad- 
uro remarked. (See Mr. Farr’s comment 
on this, below.) 

Of great importance is the necessity 
of correlating and studying the two 
estates—insurance and general, Mr. Mad- 
uro declared. In effect, there are two 
wills, and care should be exercised that 
their objectives do not conflict. In this 
connection, he stressed the necessity of 
stating in the will to what source should 
the executor look for payment of the 
estate taxes. This is true as well in the 
case of a living trust created by the 
testator as of life insurance. Whether 
or not the testator is satisfied with the 
manner in which the law would take its 
course, he should specifically cover this 
point in the instrument. Nor is it safe 
to rest on the assumption that an irre- 
vocable living trust may not be taxable 
at death, as witness the Hallock case. 

In assigning life insurance policies to 
a trustee or another as a gift, it is essen- 
tial that title be effectively transferred 
if desired tax advantages are to be gain- 
ed, Mr. Maduro said. It is not enough 
merely to execute an irrevocable trust 


agreement, for example, stating that all 
title is transferred. The policy itself 
should be carefully read to ascertain its 
requirements with regard to the assign- 
ment of such rights as disability bene- 
fits, borrowing, etc., which if not sur- 
rendered might be held to prevent com- 
plete transfer. 

Admitting that few insurance compan- 
ies are willing to issue such policies, Mr. 
Maduro suggested a type of policy by 
which the company would pay interest to 
the beneficiaries for a period of one year 
after the death of the decedent, with the 
principal payable at that time. Under 
this arrangement, if it could be worked 
out, the trustee would be relieved of the 
task of short-term investment, and would 
receive the cash within the time neces- 
sary to pay taxes and pecuniary legacies. 

Bernard E. Farr, assistant trust offi- 
cer, The Chase National Bank, com- 
menting on a remark made by Mr. Mad- 
uro, stated that if trust provisions are 
drawn with the best interests of the 
beneficiaries in mind, that would sat- 
isfy the trustee too, because, if so 
drawn, they mean efficiency and econ- 
omy and certainty in administration. 
With respect to discretionary powers, 
Mr. Farr declared that trust institu- 
tions are not averse to being granted 
such authority provided the facts and 
circumstances upon which it is to be 
exercised are fairly easy of ascertain- 
ment. 

Business insurance arrangements 
were discussed by John D. Thompson, 
of Irving Trust Company. Among the 
many problems which he said arise there- 
in, Mr. Thompson mentioned that trans- 
fer tax stamps should be affixed to the 
agreement to cover the largest interest 
that could pass on the death of one of 
the parties, rather than on the basis of 
the entire ownership. This statement 
aroused considerable discussion because 
there existed a diversity of opinion as to 
the necessity of affixing stamps in any 
event. The law seems to require it, but 
the practice of some institutions is ap- 
parently not in accord therewith. This 
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is not to suggest any violation of the 
Internal Revenue Code, but indicates an 
ambiguity therein. 


Another recommendation made by Mr. 
Thompson was that the matter of valua- 
tion of the business interest be left to 
periodic agreement by the parties, rather 
than clutter up the instrument with a 
detailed and perhaps inefficient method. 


E. J. Nicholas, trust officer of Manu- 
facturers Trust Company, stated that by 
making indentical provisions in the life 
insurance trust and a testamentary trust 
it is possible to accept and handle small- 
er accounts, since the two can be admin- 
istered as one. Although the recent Jan- 
owitz case* casts some doubt in New 
York on the advisability of incorporat- 
ing in a will the provisions of an amend- 
able living trust by reference, Mr. Nich- 
olas asserted that his institution meets 
the problem by requiring a testator to 
execute a codicil to his will after each 
amendment to the trust, re-incorporating 
the latter’s provision. To avoid over- 
looking this, the master trust card has a 
notation to that effect. 


Insurance as a tool for creating and 
conserving estates was interestingly dis- 
cussed by George W. Crongeyer, of the 
home office of Metropolitan Life Insur- 
ance Company. Mr. Crongeyer treated 
the main functions of life insurance 
under the following heads: 


1. To benefit from the tax exemptions 
2. To minimize estate shrinkage 

3. To utilize taxable insurance 

4. To create or increase estates. 


*Reported in this issue, page 685. 





Trust Men and Underwriters Meet 


There is a movement under way in 
Los Angeles to establish a life insurance 
and trust council in that city. A prelim- 
inary meeting was held Nov. 27 at which 
life underwriters and trust men got to- 
gether in an attempt to bring about more 
mutual understanding and cooperation 
between the two groups. B. L. Smith, 
vice president of the California Trust 
Company, and Millar Hickox, chairman 
of the Life Underwriters Association of 
Los Angeles Committee regarding Coun- 
cil Trust Officers, acted as co-chairmen. 
Robert H. Bolman, assistant vice presi- 
dent of the Union Bank and Trust Com- 
pany of Los Angeles, and Weymouth 
Murrell, head of Murrell Brothers, well 
known local life underwriters, were in 
charge of the program which consisted 
of a series of questions and answers, in 
which the questions were asked by the 
life underwriters and answered by the 
trust men. Plans are being made for 
another program in the near future per- 
mitting trust men to interrogate the life 
underwriters. 


In accordance with the terms of the will 
cf Wilhelm Lowenstein, leather merchant, 
who died January 7, 1938, two restaurants 
serving low priced meals to underprivileved 
men have been opened in New York City. 
In making the residue of his estate part of 
the Community Trust, Mr. Lowenstein ex- 
pressed the desire that it be employed for 
providing food gratis or below cost to 
needy and orderly persons “regardless of 
race, color or creed.” The fund is in the 
custody of the Guaranty Trust Company of 
New York. 








New Business Column 


Counsel and Comment 


NE of the priceless legends of the 

newspaper business .. . along with 
the one about the city editor who told 
the reporter who had just been thrown 
down somebody’s front steps to “go back 
and ‘tell that fellow he can’t intimidate 
ME,” and the one about the font of 
type that was being saved up for the 
Second Coming... is the one about the 
New York reporter who eventually ach- 
ieved a lifelong ambition by buying a 
little country newspaper, and on the sec- 
ond day after he took it over, presenting 
to his startled readers a front page com- 
pletely blank except for a neatly centered 
box containing this chaste announce- 
ment: 


“Nothing In Particular Happened 
Yesterday” 


Wonder why we thought of that old 
one. Well, it is true that . . . whether 
it’s the Christmas season, or because 
everybody’s too busy signing up juicy 
executorships and custodian accounts 
and living trusts ’n’ everything to send 
in any unusual reports of their interest- 
ing doings ... the present perpetrator 
of this Palladium of Progress has found 
it more difficult than usual, upon looking 
over the month’s grist of trust advertis- 
ing, sales letters, speeches about how to 
win the prospect’s confidence and so on, 
to work himself up into his customary 
lather of excitement. 

Trouble seems to be, that for the 
moment anyway, cur little flock is just 
plain doing its job; and that leaves the 
parson without anything either to point 
to with pride or to view with alarm. 
Quite a bunch of good honest straight- 
selling advertisements; a couple more 
well-conceived and well-executed mail 
campaigns built around the “prepared- 
ness service for men called into service” 
theme; but nothing either to cause us to 
throw up our hat and dance in the 
streets, or to lay an erring parishioner 
across the barrel and deal faithfully with 
what we conceived to be his shortcom- 


ings. Is that any way to treat this 

department? We ask you. “Come no 

mo’ sinnahs, d’ passon’s out of a job.” 
* * * 


Well, anyway it gives us a chance to 
tell a story that we think is peculiarly 
appropriate to just such a quiet interval 
as has (perhaps!) prevailed this past 
month in the field of trust business- 
building. It recites, or purports to re- 
cite, the dying speech of a Scotsman to 
his son: 

“An’... Jock, mon... when ye hae 
naethin’ else to do, aye be stickin’ in a 
tree ... it'll be growin’ while ye sleep.” 

We wish to point out that there are 
two ways to look at that story. One is 
the commonplace way; regarding it as 
just one more humorously (or supposed- 
ly humorously) exaggerated sample of 
Scottish thrift. Viewed that way, there 
isn’t much to it; in fact it would be 
rather silly. 

But looked at the other way ...asa 
bit of homely wisdom from a man who 
loved growing things, and who knew that 
growth is the one and only really import- 
ant thing in this world ... isn’t it a 
pretty good sermon for us whose job it 
is to help business to grow? How many 
of us are not only following up our act- 
ual present prospects, giving good service 
to our present customers, doing all the 
usual day-by-day work, but seizing the 
occasional opportunity, at odd moments 
when we “hae naethin’ else to do,” to 
extend those small courtesies, or make 
those proffers of friendly service which, 
for us, would be the equivalent of “‘stick- 
in’ in a tree?” 

This means, of course, doing something 
that can’t possibly result in immediate 
business for our companies, but that may 
bear fruit five or ten years hence. That 
young law student you met casually the 
other evening; it’ll be a couple of years 
before he even hangs out his shingle, 
and who knows how long after that be- 
fore he is in a position to advise a valu- 
able client to appoint you ... or not to 
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appoint you? But... why not “be 


stickin’ in a tree?” 
es ok a 


The odd part of this is, that there’s 
one mighty interesting piece of news 
afloat in the trust world right now... 
but it’s one of those strictly “hush-hush” 
things that we hardly dare comment on 
except indirectly. In fact at first we 
weren’t going even to mention it; but 
we don’t believe we are violating any 
confidence by saying that there is a re- 
port we have seen that deals in a remark- 
ably factual and illuminating manner 


No Room for Ostriches 


HERE is no room in America for ostriches. We must 
face facts — and, on the basis of those facts, build and 
plan for the future! 

The tumult of Election Day is over. Now there is work 
to be done. We have built a nation which, despite its faults, 
is still the greatest on earth. We are proud of it. Now it is 
threatened from without, and we must protect it by planning 
and preparing realistically and energetically. There is no 
time left for wishful thinking. 

How well these same principles apply to us as individuals. 
You have built an estate. You are proud of it. What is more 
important, you wish those who come after you to enjoy it. 
Make certain that they do. 

Today taxes, security fluctuations, international and eco- 
nomic upheavals threaten property from all sides and make 
its planned protection more vital than ever before. You can 
no longer afford to “trust to luck.” Protect your property, 
and your family, now—with a carefully prepared estate plan. 


* 


State-Planters 


BANK AND TRUST COMPANY 


TRE 
RICHMOND oe: CuSygae VIRGINIA 
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with one of the most vexed and difficult 
questions with which the new business 
department has to deal; and that we 
think . . . mind, we think . . . we could 
get you a peek at it (if you haven’t 
already seen it and know the one we 
mean) if you were to send in a stamped 
self-addressed envelope and cross your 
heart and hope to die if you ever tell 
who tipped you off. 


What appeals to us is the chance to 
make our own little private customer sur- 
vey; by which we mean, to find out how 
many people not only read these month- 
ly meanderings, but have enough con- 
fidence in their progenitor to take his 
word for it... sight unseen... that 
here is something that will repay study 
—IF we can get you the chance to study 
it. We make no promises; but don’t all 
speak at once! 


* * * 


And now, taking still another look over 
the month’s grist, we do feel there are 
two or three pieces that deserve at least 
“honorable mention.” So here goes. 

First of all, being as always a sucker 
for a good headline, we confess we liked 
the flat statement by the State-Planters 
Bank and Trust Company of Richmond, 
Va.: 


“No Room for Ostriches” 


In fact, we like not only the headline, 
but the copy, too. It sorta grows on you 
on re-reading, if you know what we 
mean. Listen to this: 


“The tumult of Election Day is over. 
Now there is work to be done. We have 
built a nation which, despite its faults, 
is still the greatest on earth. We are 
proud of it. Now it is threatened from 
without, and we must protect it by plan- 
ning and preparing realistically and en- 
ergetically. There is no time left for 
wishful thinking. 

“How well these same principles apply 
to us as individuals. You have built an 
estate. You are proud of it. What is 
more important, you wish those who 
come after you to enjoy it. Make certain 
that they do.” 


Strikes us like a pretty good ad. 


* * * 





Then again, we wish to speak with 
approval of a folder from The Union 
Bank & Trust Company of Los Angeles, 
which carries the snappy and provocative 
headline “Fair Enough?” and also asks 
for the order in the way we like to hear 
it asked for; right out and with no apol- 
ogies . . . like this: 

“You should consult your attorney reg- 
ularly regarding your Will—and use the 
unbiased, expert knowledge of a Corpor- 
ate Executor and Trustee as _ well!” 
That’s good manly selling. Let’s have 
lots more of it. 


* * * 


This surprisingly amiable (for us) 
abacadabra of admonition (it must be 
the holiday season!) marks, incidentally, 
a modest anniversary of sorts. This is 
the twelfth consecutive issue of Trusts 
and Estates in which the present bishop 
in partibus has occupied this pulpit. 
Next month, D.V. and weather permit- 
ting, we start on our second year. Hope 
you'll all still be with us at the close of 
1941, and in any event, here’s wishing 
you 


A MERRY CHRISTMAS 
and A HAPPY NEW YEAR! 





Colonial Trust Announces 
New Service 


“Service for Service Men” is the title 
of a very attractive folder published by 
the Colonial Trust Company of New 
York, in which is described a new ser- 
vice which offers the facilities of that 
bank’s trust department, at a nominal 
charge, to Army and Navy men and 
those about to enter the service. 


The folder points out that although 
banks throughout the country serve small 
borrowers and small depositors, none of 
them had found a suitable way to make 
their trust department facilities avail- 
able to that type of customer. Mobil- 
ization of army and navy men and others 
called into military training presented 
the bank with an opportunity to test the 
practicability of such a plan. 
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What the Public Should Expect 


6c \ 7 E have an obligation to our pub- 

lic beyond the fundamental one 
of rendering intelligent administration 
of the trusts committed to us. If the 
benefits of our services are as great as 
we believe, if they are now denied to 
many of those individuals who should 
have them but do not know that they 
should, our obligation goes further: we 
must educate and inform them of these 
things, by our advertising and by the 
personal interview.” Thus did Craig R. 
Smith sum up his remarks on “What 
the Public Should Expect of a Trust 
Department,” at the New Jersey Trust 
Conference. 

Referring to the lack of information 
about trust institutions on the part of 
persons in the upper income group, as 
indicated by the Roper Survey, Mr. 
Smith, who is assistant vice president 
of Central Hanover Bank and Trust Com- 
pany, New York City, asked “What good 
does it do if we build in our institutions 
an instrument of service and of benefit 
to the public, if the world cannot find 
or recognize the path to our door?” The 
trust story can be told through advertis- 
ing, but as an instrument of education 
it requires skilful handling to avoid the 
impression of propaganda. Advertising 
must concern itself with facts, not opin- 
ions and promises, Mr. Smith asserted. 


Direct-by-mail advertising is the most 
effective method of reaching the people 
for whom it is intended, Mr. Smith con- 
tinued. Copy must not assume too great 
an understanding of the trust business 
by those who are supposed to read the 
literature. It should adhere to such fun- 
damental facts as the importance of mak- 
ing an adequate will, the responsibilities 
of executors and trustees, the nature and 
use of life insurance trusts, changes in 
taxation, the liquidation of estates. 


The spoken word is the other means of 
educating the consumer public. In this 
connection, Mr. Smith stressed the fact 
that the obligation to the public is not 
that of the trust man alone, but of the 
entire organization, all of whom should 
know the fundamental merits of trust 
service, general policies and practices. 





Trust Service in National 
Defense 


S business and industrial leaders are 

being called upon daily to divert a 
portion of their energies to national 
defense problems, and thousands of men 
will be called for selective service mili- 
tary training, trust institutions are play- 
ing a valuable role in our national de- 
fense scheme, according to Don R. Cam- 
eron, Trust Officer of Union Bank & 
Trust Company of Los Angeles. 


“The morale of a country, the ability 
of its people to make themselves impreg- 
nable to attack, depends considerably 
upon home and family security,” Mr. 
Cameron pointed out. “Trust institu- 
tions already have been called upon to 
help protect the financial security of the 
home and family by many men affected 
by the nation’s defense plans. We have 
noticed a demand for our services as 
agent in holding securities and managing 
real property for Army and Navy offi- 
cers—some of them ordered to posts in 
other parts of the country or outside of 
the continental United States. 


“But perhaps the greatest number to 
avail themselves of trust facilities,” ex- 
plained Mr. Cameron, “are certain engin- 
eers and professional men connected 
with vital industries, such as aircraft. 
In this group also must be included ex- 
ecutives from the ranks of business, in- 
dustry and agriculture who have been 
called upon to serve on defense commit- 
tees, boards and commissions. These 
men have become too busy to manage 
their own properties and securities, and 
so have placed their personal holdings 
in the hands of competent trust institu- 
tions. 

“Many potential draftees, with valu- 
able estates or holdings, are also investi- 
gating the advantages of designating a 
trust institution to look after their fin- 
ancial affairs if they are selected for 
military training. A general interest is 
evident in life insurance trust agree- 
ments for all men of military age who 
desire to see the future of their family 
and home protected by the advantageous 
use of insurance proceeds in connection 
with their other property. 
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“These men recognize the fact that 
carefully planned wills containing sen- 
sible trusts, with qualified experts to 
look after their properties, provide the 
first line of defense for the home. This 
defense of the home is an integral part 
of the defense of the land, because the 
home is the foundation stone of Ameri- 
can democracy.” 


Mr. Cameron also pointed out a pecul- 
iar situation which affects many Euro- 
pean refugees in this country whose 
property might technically fall into the 
classification as belonging to an “Enemy 
or ally of an enemy,” if the United States 
should go to war. The property of these 
aliens would then be subject to seizure 
by the Alien Property Custodian, Wash- 
ington, D. C. Many of these people have 
shown interest in creating trusts with 
corporate trustees. Under this proce- 
dure, the Custodian might permit their 
estates to remain intact, although sub- 
ject to the order of the Custodian. This 
would avoid forced sale of assets at a 
time when inflationary forces may be 
expected to follow. 


Employees and Public Relations 


The following questions appeared on a 
list recently outlined by Ray A. Ilg, vice 
president, The National Shawmut Bank of 
Boston, as a test of a bank’s public rela- 
tions activities: 


Are your employees fully informed about 
general bank policies, labor policies, bank 
equipment, new services and reasons there- 
for, bank expansion, sales dollar—how di- 
vided, business conditions? 


What facilities do you have to inform 
employees in person? General mass meet- 
ings, department committees, public rela- 
tions committees, or individual interviews? 


What written material do you use to in- 
form employees? Bulletins, handbooks for 
employees, annual report to employees, pay- 
roll messages to families, employee publica- 
tions? 


Do you have an employee’s suggestion 
system—box and slips, round table, ques- 
tionnaire, or are suggestions paid for? 





The Ylan on Horseback 


HE first thing everyone learns about 
at the start of their trust career, is 
Gilbert T. Stephenson—one of our national 
institutions. They may know him as Direc- 
tor of Trust Research and lecturer inde- 
fatigable at the Graduate School of Bank- 
ing or as conductor of Trust Research 
Weeks. They may hear him at conferences, 
have met him while President of the Trust 
Division of A.B.A., or have read his books 
and articles. Scholar, teacher and peren- 
nial student—that is a familiar figure; 
but how many have met his alter ego? 


To commence before the beginning, one 
of his ancestors had gone out from Warren 
Place in Pendleton, No. Carolina, to argue a 
case of jurisdiction with some Red-coats of 
1777 vintage. The result is history. Gilbert 


was born here on the plantation in Decem- 
ber of 1884, and being the only child, his 
playmates were the pickaninnies. 


An A.B. at Wake Forest College, M.A. 
and in 1910 LL.B. from Harvard led to 
shingle-hanging—his first job, “if you can 
call waiting for clients a job,” was as a 
lawyer in Winston-Salem. In 1917 he took 
leave of absence from his firm to direct 
the state War Savings campaign. His fav- 
orite story of this period is quite timely to- 
day. It’s about the American doughboy 
who greeted the Statue of Liberty upon his 
return: “Old Lady, if you ever want to see 
me again, you got to turn around.” 

Having been Solicitor and then Judge of 
the Municipal Court for a total of five 
years, he joined Col. Fries (whose 
biography he wrote in “Life Story 
of a Trust Man”) at the Wachovia 
Bank & Trust Company as secre- 
tary and assistant trust officer in 
1919. 


In 1922 he went to Raleigh to 
open their trust department there 
and built it up to the second larg- 
est in the state by the time he 
left this vice-presidency to take 
charge of the trust department at 
Equitable Trust in Wilmington, 
Del., in 1929. In 1987 Mr. Stephen- 
son became Director of the Trust 
Research Department of the Grad- 
uate School of Banking, of which 
he has been instructor in trust ad- 
ministration since 1935. 


It’s the extracurricular that surprises 
most of Gilbert’s friends. He can handle 
a jumper or a plow-horse, and horseback 
riding, he claims, is his favorite hobby— 
not excepting trust work or the annual 
tours abroad he used to take to see more 
trust companies than most tourists see of 
cathedrals. He’s also “in the swim” when 
he gets a chance, and until recently had 
plenty on the tennis ball. Vacations find 
him at the beach with Lady Stephenson and 
his six-footer boys; though when he finds 
the time is a Philo Vance mystery. 

Here is a cross-section of Citizen Stephen- 
son: 

Pre-war Democratic chairman in For- 

sythe County 

Trustee of Wake Forest 17 years (3 as 
board president) 

N. C. Kiwanian and Wilmington Rotar- 
ian (& president of Rotary there) : 

Wilmington Council member of Boy 
Scouts 

Director and president of Y.M.C.A. in 
three cities, and presently 1st V.P. of 
the National Council. 

Member of N. C. and American Bar 
Associations, and recently vice-chair- 
man of latter’s Section of Real Proper- 
ty, Probate & Trust Law—and author 
of books on: 

Race Distinctions in American Law — 
1910 

Guide-Posts in Preparing Wills—1919 

The Business Relationship between Man 
and God—A Trusteeship—1920 
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The Pastor Beloved—1925 
Wills—1928 
English Executor & Trustee Business— 
1931 
What a Life Insurance Man Should 
Know about Trust Business—1933 
Living Trusts—1936, 2nd. 1937 
American System of Trust Business— 
1936 
Studies in Trust Business—1938 
Trust Business in Common Law Coun- 
tries—1940 
Travels and study in nearly a score of 
countries have convinced him that trust ser- 
vice is “a common need of mankind,” for 
even where it is unknown, they have in- 
vented a substitute. Having given his life 
to the development of the trust cause, and 
seen it from more comparative angles than 





“He can handle a jumper or a plow horse... . 


perhaps any other person, it is significant 
to note that his “most interesting work” 
is “trying to find out new things or put 
already known things together in their 
proper correlation and interpret them to the 
public.” The best part of trust service, 
says Mr. Stephenson, is the opportunity it 
gives for promoting family integrity and 
welfare. The greatest aid to the progress 
of the trust institution would be to “talk 
in the language of the man on the street 
and emphasize that its service is for the 
strong and vigorous fully as much as for 
the weak and infirm.” 

His boyhood ambition has been realized 
in the fullest measure. It was to be a 
teacher, and he has been not only the Dr. 
Eliot of Trust Business, but the encourager 
and the friend of all who would, in his 
words, “master his job and live such a life 
as will inspire confidence and make people 
glad to leave their affairs in his hands.” 
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Colorado’ Expands Program 
of Banking Education 


A program of bank education in the pub- 
lic schools of Fort Collins, Colo., now in its 
second year of practical work, has met with 
a great deal of enthusiasm. So successful 
has been this experimental work that the 
Public Relations Council of the Colorado 
Bankers Association has urged banks all 
over the state to institute similar programs 
in their communities. 

The work in Fort Collins has been under- 
taken and promoted by H. N. Bales, assis- 
tant cashier of the Poudre Valley National 
Bank, and L. B. McBride, assistant cashier 
of the First National Bank. “Our first 
step,” says Mr. Bales, “was to discuss the 
program with our school superintendent, 
principal and school board. We 
impressed upon them that it was 
not our intention to spread propa- 
ganda but to give the students some 
good, sound facts concerning bank- 
ing service. The finest service was 
received from all the school author- 
ities.” 

Aside from lectures by bank 
officials and practical instruction 
concerning banks and _ banking, 
classes are invited to visit the 
banks in groups. They are taken 
through the bank and are shown 
how the various departments oper- 
ate. These tours stimulate discus- 
sion on the part of the students 
who are encouraged to ask ques- 
tions of the person who addresses 
them in the classroom. 

This program is only one phase of a more 
inclusive State-wide program which has 
several principal objectives and which is be- 
ing financed by an assessment, through the 
clearing house, of three cents for each thou- 
sand dollars of resources, on each bank in 
the State. 

ee 


George H. Gardiner, corporation lawyer 
who died in November 1936, left a net es- 
tate of $1,692,689, according to a report. 
filed recently in the Surrogate’s Court, 
Brooklyn, N. Y. Mr. Gardiner was asso- 
ciated with foreign loans during the World 
War. After a few charitable bequests were 
made a number of trust funds were set up 
for his relatives, the largest of which was. 
created for his wife, assuring her an in- 
come of at least $25,000 annually. Guar- 
anty Trust Company of New York was 
named co-executor and sole trustee. 
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“It has been my opinion, that he who receives an estate from his ancestors is under 


some kind of obligation to transmit the same to their posterity.” 


Claude W. Kress 
Dime Store Head 


The Chemical Bank and Trust Company 
of New York City was named executor and 
trustee of the estate of the late Claude W. 
Kress, retired president and founder, with 
his brother, of the nationwide chain of 
dime-stores operated under the name of 
S. H. Kress and Company. Mr. Kress left 
one-third of his estate to the S. H. Kress 
Foundation which was incorporated in 1929 
and had for its principles the “moral, phy- 
sical and mental well-being and progress of 
the human race.” To his widow he left a 
one-fifth interest in his residuary estate for 
life or until her remarriage, and to his two 
daughters a life interest in one-sixth of the 
residual estate each. After many other 
sizable bequests, Mr. Kress, who had pre- 
viously donated the Kress Library of Busi- 
ness and Economics also bequeathed to the 
Harvard Graduate School of Business Ad- 
ministration, of which he was a trustee, one- 
sixtieth of his residual estate. At present 
there are 241 Kress stores in 29 states and 
the Hawaiian Islands. 


John S. Fisher 
Former Governor of Pennsylvania 


John Stuchell Fisher, Governor of Penn- 
sylvania from 1927 to 1930, named his son 
Robert M. Fisher, and the Savings and 
Trust Company of Indiana, Pa., co-execu- 
tors of his estate, and the bank as sole trus- 
tee under his will. After several specific 
bequests to relatives and one of $5,000 to 
the First United Presbyterian Church of In- 
diana, Mr. Fisher created five trust funds 
for the benefit of members of his family. 


Benjamin Franklin. 


Mr. Fisher entered politics in 1900 when 
he won a seat in the State Senate, a posi- 
tion to which he was re-elected several 
times. After making an exhaustive study ° 
of the State’s banking laws, he was made 
State Commissioner of Banking in 1919 and 
held that post until 1922. As Governor, he 
completely reorganized the state’s fiscal 
system and supervised the largest state 
building program in Pennsylvania’s history. 
During his tenure, he attained national 
prominence by championing the cause of 
William S. Vare, whom the United States 
Senate had refused to seat. 


Clarence C. Hamlin 
Political Leader and Publisher 


Clarence Clark Hamlin, publisher of The 
Gazette and The Telegram of Colorado 
Springs, Colorado, a political leader in that 
State for nearly forty years and one of the 
West’s best known attorneys, left the bulk 
of an estate valued at approximately $400,- 
000 in trust for his widow and their daugh- 
ter, Mrs. Tor Hylbom, with the Exchange 
National Bank of Colorado Springs and 
Charles L. Tutt named as trustees. The 
Exchange National Bank and Mrs. Hylbom 
are executors of the will. An unusual 
clause in the will provides that 20 years 
after the death of surviving heirs of the 
wife and the daughter three fourths of the 
estate shall go to the Colorado College En- 
dowment Fund, the remaining fourth to go 
to a nephew, Frank Hamlin, or his lineal 
descendants. Mr. Hamlin was a powerful 
political force in Colorado, and was elected 
Republican national committeeman in both 
1924 and 1928, serving on the executive com- 
mittee of the Republican National Commit- 
tee during both campaigns. 
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Gates W. McGarrah 
International Banker 


Gates W. McGarrah, for thirty years one 
of New York’s outstanding bankers and 
former president of the Bank for Interna- 
tional Settlements at Basle, Switzerland, 
named his widow executrix of his estate 
and appointed the Bankers Trust Company 
of New York trustee under his will. To 
his widow Mr. McGarrah left $100,000 in 
personal property, $50,000 to be distributed 
according to the decedent’s wishes, and a life 
estate in the residue. His two daughters 
are each bequeathed life estates in $100,000 
and remainders in $50,000. A direct be- 
quest of $25,000 was made to the Goshen 
Hospital in Goshen, New York. 

At 39 Mr. McGarrah was president of the 
Manufacturers National Bank which later 
merged with the Mechanics National Bank 
and took its name, with Mr. McGarrah as 
president. He strongly believed in banking 
consolidations and subsequently added the 
Fourth National, the Produce Exchange and 
the Lincoln Trust. In 1926 the Chase Bank 
took over this consolidation and made him 
chairman of the executive committee. He 
was very active for a period as Federal Re- 
serve agent and chairman of the board in 
New York and was at various times a di- 
rector of more than a dozen industries, 
banks, insurance companies and other enter- 
prises. 


Sir Thomas Tait 
Rail Executive 


The Toronto General Trusts Corporation 
and Mr. C. F. Elderkin, both of Montreal, 
Canada, were appointed co-executors and 
co-trustees under the will of the late Sir 
Thomas Tait, who had been prominently 
connected with railways and other indus- 
tries in Canada, and in Australia where he 
served seven years as chairman of the Vic- 
torian State Railways. In 1913, upon his 
return to Canada, he was created a Knight 
of Grace of the Order of St. John of Jeru- 
salem. In Canada Mr. Tait was manager 
of transportation of the entire Canadian 
Pacific Railway, and during the World War 
served as president of the Montreal Citi- 
zens Recruiting Association and director- 
general of national service in the Dominion. 


Matt B. Jones 
Telephone Company Head 
Matt Bushnell Jones, who retired in 1936 


after serving as president and chairman of 
the board of the New England Telephone 
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and Telegraph Company for seventeen 
years, named the State Street Trust Co. 
of Boston as co-trustee with his son, Matt 
B. Jones, Jr., who is sole executor of the 
estate. An attorney by profession, Mr. 
Jones was a member of the Board of Alder- 
man in Newton from 1907 to 1911, serving 
as president of the board in his last year. 
He was a fellow of the American Academy 
of Arts and Sciences, a member of the 
American, Massachusetts and Boston Bar 
Associations and of several historical socie- 
ties throughout New England. In 1936 he 
received the honorary degree of Doctor of 
Letters from Brown University and recent- 
ly the same degree from Dartmouth. 


Willis Sharpe Kilmer 
Publisher and Sportsman 


Gifts to the City of Binghamton, New 
York, business associates and servants are 
contained in the will of Willis Sharpe Kil- 
mer, publisher of “The Binghamton Press” 
and internationally known sportsman. Three 
friends of the decedent and the City Na- 
tional Bank of Binghamton were named ex- 
ecutors and trustees under the will. A trust 
of the residuary estate is to be maintained 
for Mrs. Kilmer. In addition, the will pro- 
vides for an outright cash legacy to the 
widow of $250,000 and a choice of any three 
of the five famous Kilmer estates. Reten- 
tion or disposal of the thoroughbred and 
racing stock which made Mr. Kilmer world 
famous was left to the discretion of Mrs. 
Kilmer and the executors. Cash gifts of 
more than $400,000 are listed in the will and 
the Kilmer Pathological Laboratory is given 
to the City of Binghamton as a permanent 
memorial. 


Guy Bailey 
University President 


Guy Winifred Bailey, president of the 
University of Vermont since 1920 and one of 
the East’s most beloved educators, left his 
entire estate to his wife Mabel Brigham 
Bailey, his will naming the Howard Na- 
tional Bank and Trust Company of Bur- 
lington, executor of the estate. Upon grad- 
uation from the University of Vermont 
President Bailey served in the State House 
of Representatives from 1904 to 1906 and 
was elected Secretary of State in 1908, serv- 
ing in that capacity until 1917 when he was 
chosen controller of the University which 
he was to head a few years later. His ad- 
ministration was one of great advance in 
the physical equipment and enrollment in 





the college. Endowment funds increased, 
and under his leadership the school became 
one of the top-ranking institutions in the 
East. 


Gen. Lawrason Riggs 
Civic Leader 


Alfred R. Riggs, a brother, and the Mer- 
cantile Trust Company of Baltimore, were 
named co-executors of the estate of Gen. 
Lawrason Riggs, an outstanding civic, mili- 
tary and cultural leader in Baltimore for 
more than half a century. After several 
specific bequests, the bulk of the estate, 
which is valued at approximately $300,000, 
was placed in trust for eight nieces and 
nephews and their descendents. The Mer- 
cantile Trust Company is sole trustee. A 
lawyer by profession, General Riggs’ inter- 
ests were many. He served as president of 
the School Board and of the Police Board, 
was Brigadier General and commanding of- 
ficer of the Maryland National Guard and 
held many other important posts in the City 
of Baltimore, among which was a director- 
ship on the board of the Mercantile Trust 
Company. 


H. H. Timken 
Bearing Firm Head 


Henry H. Timken, Sr., co-founder of the 


Timken Roller Bearing Company, which 
marked the beginning of Canton, Ohio’s 
rise as one of the leading industrial centers 
in the middlewest, named his widow, a son, 
and a brother, co-executors and co-trustees 
of his estate. The first president of the 
Canton Chamber of Commerce, Mr. Timken, 
through the Timken Foundation of which 
he was president, donated $1,250,000 for the 
erection of the Timken Vocational High 
School, considered one of the finest technical 
schools in the nation. He also gave the 
city $250,000 for free bathing pools and 
$200,000 for improvement of the public park 
system. Churches and charities have also 
been beneficiaries of large donations. Mr. 
Timken was chairman of a company which 
employed more than 10,000 persons and 
played a major role in the development of 
the automobile. 


William B. Bankhead 
“Speaker of the House” 


Speaker of the United States House of 
Representatives since 1936 and Alabama’s 
most prominent Democrat, William B. Bank- 
head appointed his wife and his brother, 
Senator John H. Bankhead, executors of 
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his estate. Forty years a public servant, 
Speaker Bankhead served in the House of 
Representatives since 1917. As Speaker he 
was very popular, and as a Southern Demo- 
crat attached himself wholeheartedly to 
New Deal policies. At the 1940 Democratic 
National Convention he polled 329 votes 
for the vice presidential nomination, tri- 
bute to his popularity in the Democratic 
Party. 


F. L. Hutton 
Retired Broker 


The will of Franklyn L. Hutton, retired 
New York stock broker and father of Count- 
ess Haugwitz-Reventlow, the former Bar- 
bara Hutton, Woolworth heiress, left his 
entire estate to his widow, who is named 
sole executrix. Mr. Hutton made no pro- 
vision in the will for his daughter, explain- 
ing that he recognized “how inconsequential 
any bequest to her would be.” Upon grad- 
uation from Yale, Mr. Hutton joined the 
brokerage firm of Harris, Hutton and Com- 
pany in which his brother E. F. Hutton, 
famous financier and philanthropist, was a 
partner. Upon the withdrawal of the Har- 
ris group, Mr. Hutton was made a partner 
in the newly created firm of E. F. Hutton 
and Company, representing them on the 
floor of the New York Stock Exchange. 


James Butler 
Chain Store Heir 


James Butler, a leading figure in New 
York racing and son of the founder of the 
nationwide grocery chain bearing his name, 
appointed his widow executrix of his estate. 
Mr. Butler shared equally with his brother 
and sisters in the residuary estate of his 
father, a fortune estimated once to have 
amounted to $30,000,000. Mr. Butler was 
part owner, along with his brother and two 
sisters, of the Empire City track at Yonk- 
ers, N. Y., and the track at Laurel, Md. 
Upon his father’s death in 1934 he succeeded 
him as president of the James Butler Gro- 
cery Company. 


Glenn Frank 
Liberal Leader 


Glenn Frank, former president of the 
University of Wisconsin, an influential fig- 
ure in national politics, and one of the out- 
standing liberals in the United States, ap- 
pointed his widow executrix of his estate, 
of which she is sole beneficiary. Mr. Frank 
left real estate valued at $50,000. The value 
of his personal property is unknown. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—After twenty-two years in 
the legal department of the Title Guarantee 
and Trust Company, SETH I. COLVER was 
appointed chief title officer of that bank. 
He is Mayor of Covina and first vice presi- 
dent of the Pomona Valley Bar Association. 

Los Angeles—WILLIAM R. SPINNEY, 
general agent and prominent California life 
insurance man, recently became affiliated 
with the Title Insurance and Trust Company 
of this city and the Union Title Insurance 
and Trust Company of San Diego. He will 
be in charge of public relations and busi- 
ness development for the trust departments 
of these two well-known Southern California 
banks. 


FLORIDA 


Tampa—GEORGE B. HOWELL, vice 
president and trust officer of the Exchange 
National Bank, and a past president of the 
Florida Bankers Association, has been 
granted a leave of absence for two years 
to assume the presidency of the new Tampa 
shipbuilding industry which was reorgan- 
ized recently to continue ship production for 
national defense. 


ILLINOIS 


Chicago—WILLIAM J. MADIGAN has 
been named second vice president and 
SAMUEL G. CREDEN assistant secretary 
of the Northern Trust Company. Both are 
members of the trust department. 


MASSACHUSETTS 


Boston—A. STANLEY NORTH, vice 
president of the First National Bank and 
of the Old Colony Trust Company, has been 
placed in general charge of all new business 
_ activities for the trust departments of both 

banks. JOHN A. TUCKERMAN, assistant 
vice president of the First National, will also 
devote a great deal of his time to new trust 
business. CARL W. TREMPF, assistant 
manager of the control division of the First 
National, takes over the duties of the late 
William C. Allison as contact man with cor- 
respondent banks in the New England area. 


MISSISSIPPI 


Meridan—E. L. KEETON has returned to 
the First National Bank of this city as as- 
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sistant vice president. He has recently been 
receiver for several closed banks in the 
Philadelphia area. 


NEW YORK 


New York—The board of directors of the 
City Bank Farmers Trust Company recent- 
ly announced the appointment of PAUL E. 
LANDON as trust officer of that institu- 
tion. Mr. Landon, formerly an assistant 
trust officer, will have charge of the trust 
company’s affairs in the borough of Brook- 
lyn. 

New York—ROBERT EDWARD Mc- 
NEILL, JR., former president and trust 
officer of the West Palm Beach (Fla.) 
Atlantic National Bank, has been elected 
a vice president of the Central Hanover 
Bank and Trust Company. 

New York—The Guaranty Trust Company 
recently announced the appointment of 
LOUIS R. INCE as assistant secretary. 


NORTH CAROLINA 


Greensboro—C. M. VANSTORY, JR. has 
resigned as vice president and trust officer 
of the Security National Bank, to accept an 
executive post with Burlington Mills. Mr. 
Vanstory has been a vice president of the 
bank since its formation in 1933. 


PENNSYLVANIA 


Philadelphia—J. MALCOLM JOHNSTON, 
WILLIAM H. LOESCHE, and BASIL L. 
HARLOW were advanced from assistant 
vice presidents to vice presidents of the 
Girard Trust Company; WILLIAM R. 
JONES and HAROLD W. HOGELAND 
from assistant treasurers, and REGINALD 
R. JACOBS from assistant secretary, to as- 
sistant vice presidents; WILLIAM H. WIL- 
LIAMS was appointed assistant secretary; 
LLOYD M. COATES, assistant trust officer; 
HARDIE G. HAIN, corporate trust officer; 
HERBERT R. WILLIAMS, assistant corpo- 
rate trust officer, and G. W. HORNSBY, 
manager of the tax division. 


TEXAS 


Dallas—WILL C. JONES, JR. was re- 
cently elected an active vice president of the 
Mercantile National Bank. For a number 
of years Mr. Jones was connected with the 
Texas State Banking Department. 





Dallas—The directors of the Republic Na- 
tional Bank recently elected OSCAR C. 
BRUCE a vice president of that bank. Until 
his new connection he was vice president of 
the Dallas National Bank. 


Houston—GAINER B. JONES, trust of- 
ficer of the National Bank of Commerce and 
a Major in the National Guard, was recent- 
ly called to active duty. 


VIRGINIA 


Danville—The First National Bank of 
Danville has recently announced the elec- 
tion of LANDON C. HORNE, formerly as- 
sistant trust officer, as associate trust of- 
ficer of the bank. E. BALLOU BAGBY 
has been elected to succeed him as assistant 
trust officer. 

Lexington—B. LEE KAGEY was elevated 
from cashier and assistant trust officer of 
the Peoples National Bank to executive vice 
president of that institution. ROBERT B. 
WEAVER was chosen cashier. Mr. Weaver 


has been a national bank examiner for five 
years. 

Richmond—CHARLES P. WORD was 
elevated from executive vice president to 
president of the Savings Bank and Trust 


Company. He succeeds the late George W. 
Watt. 


WASHINGTON 


Pullman—H. G. CORDES was recently 
chosen manager of the Seattle-First Na- 
tional Bank Branch. He was formerly vice 
president and cashier of the Pullman State 
Bank which has been acquired as a branch 
of the Seattle-First National. 

Yakima Valley—GEORGE H. GANNON 
was recently elected a vice president of the 
Seattle-First National Bank and stationed 


J. M. JOHNSTON 
Philadelphia 


PAUL E. LANDON 
New York City 
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at its branch in Yakima Valley. He was 
formerly executive vice president of the 
Pullman State Bank. 


WISCONSIN 


Monroe—The First National Bank of 
Monroe which recently merged with the 
Citizens Bank under the title of the former, 
reports the following list of officers: presi- 
dent, R. F. BURMEISTER, former vice 
president of the Citizens Bank; vice presi- 
dents, JOHN T. ETTER, former vice presi- 
dent, First National and 0. N. JOHNSTON, 
former cashier, Citizens Bank; cashier, R. 
W. PRIEN;; trust officer, MARIE BLUM. 


Trust Institution Briefs 


Los Angeles, Cal.—The Banco Nacional 
de Mexico, Mexico’s largest bank, will soon 
open a branch office in Los Angeles, accord- 
ing to Don Luis G. Legorreta, director and’ 
general manager, and chairman of the Pan 
American Trust Company of New York 
City. Henry Humann, Pacific Coast repre- 
sentative of the bank, will be in charge of 
the Los Angeles branch. 

Washington, D. C.—Kenneth Birgfeld, a 
member of the trust department of the 
American Security and Trust Company, was 
recently named chairman of the Publicity 
Committee of the Washington Chapter of 
the A. I. B. Mr. Birgfeld is also second 
vice president of the chapter. 

St. Petersburg, Fla.—The granting of full 
trust powers to the First National Bank of 
St. Petersburg was announced recently by 
the Federal Reserve Board. Until recently 
the bank was known as the Southern Na- 
tional Bank. 


WILLIAM H. LOESCHE 
Philadelphia 
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Baltimore, Md.—The Fidelity Trust Com- 
pany recently took over the banking and 
trust business of the Colonial Trust Com- 
pany of Baltimore and is conducting this 
business from the Fidelity office. Laurence 
M. Miller, president of the Colonial, was 
made a vice president of the Fidelity Trust. 
Barron P. Lambert, vice president of the 
Colonial and chairman of its trust commit- 
tee, will join the trust department of the 
Fidelity later in an advisory capacity. After 
the transfer of the safe deposit and trust 
business is completed, Harvey L. Hall, vice 
president and trust officer and William B. 
Alexander, secretary and treasurer of the 
Colonial, along with several other of their 
employees, will become associated with the 
Fidelity. 


Kansas City, Mo.—The Commerce Trust 
Company of this city, which ranks thirty- 
sixth in size among the banks of the United 
States, and is the largest in the Southwest, 
celebrated its seventy-fifth anniversary on 
November 21. James M. Kemper is presi- 
dent of the bank, and James E. Goodrich 
vice president and general counsel in the 
trust department. 


_ Portland, Ore—The purchase of the First 
National Bank of Corvallis, Ore. was re- 


cently announced by the United States Na- 
tional Bank of Portland. According to 
Paul S. Dick, president, this acquisition be- 
comes the twenty-fifth unit of the United 
States National, whose deposits are now 
over $155,000,000. 


Sharon, Pa.—John P. Curry, Jr., in the 
trust department of the McDowell National 
Bank, was recently elected president of the 
Shenango Valley Junior Chamber of Com- 
merce for the next year. Mr. Curry has 
been a member of the organization’s execu- 
tive board since its inception. 


San Antonio, Tex.—The trust department 
of the National Bank of Commerce was 
greatly increased in size recently, in con- 
nection with an extensive expansion project 
to enlarge the facilities of the entire bank. 

——_——0 
Erratum 


Through an error, our November issue 
at page 570 listed the name of A. F. Young, 
vice president and trust officer of the Na- 
tional City Bank of Cleveland, as a member 
of the newly created A.B.A. Committee on 
Trust Investments. This should have been 
Walter Kennedy, vice president of the First 
National Bank of Montgomery, who was 
chosen to that committee by President Carl 
W. Fenninger. 
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In Memoriam 


John Van Buren Thayer 


John Van Buren Thayer, who retired two 
years ago as vice president in the trust de- 
partment of the Central Hanover Bank and 
Trust Company of New York City, died re- 
cently at his home in Brooklyn, New York. 
He was eighty-eight years old and had been 
associated with the bank and its predeces- 
sors for sixty-six years. At the time of his 
retirement Mr. Thayer was believed to be 
the oldest active banker in New York. His 
first job was with the Union Trust Com- 
pany, whose name was later changed to the 
Central Hanover Bank and Trust Company. 
At the time, the Union Trust was one of five 
trust companies operating in New York. 
Mr. Thayer was placed in charge of the 
corporate trust, transfer and coupon paying 
departments and as vice president served 
under all four presidents of the institution. 


Leo Bicher 


Leo B. Bicher, second vice president of 
the Guaranty Trust Company in New York, 
died recently in Boston following an opera- 
tion. Mr. Bicher was 48 years old and was 
associated with the trust custody depart- 
ment of the bank. 


John J. Lyons 


John J. Lyons, president of the Capital 
Trust Corporation, Ltd. of Ottawa, Canada, 
recently passed away at the age of 79. Mr. 
Lyons built the first grain elevator at Port 
Arthur, Ont., constructed many Ottawa 
buildings and did railway construction work 
at Edmundston, N. B. With his uncles he 
helped erect the first Provincial Parliament 
building in Winnipeg in 1885. 


Arthur J. Dunne 


Arthur J. Dunne, head of the advertising 
and publicity department of the National 
City Bank of New York, died recently at 
the age of 38. Mr. Dunne helped organize 
the bank’s personal loan department and 
in 1934 assisted the Government in prepar- 
ing the FHA campaign for reconstruction 
loans. 


John C. McFarlane 


John Cecil McFarlane, assistant trust of- 
ficer of the Liberty Bank of Buffalo, N. Y., 
died on December 4, at his home in Buffalo. 
Mr. McFarlane was 34 years old. He be- 
came connected with the Liberty Bank trust 
department in 1927 and was elected an as- 
sistant trust officer in 1933. 











D. C. Trust Committees 


Henry K. Dierkoph, chairman of the Fi- 
duciaries Section of the District of Colum- 
bia Bankers Association and assistant trust 
officer of The Riggs National Bank, has 
announced the committees and their chair- 
men for the coming year, as follows: Stan- 
dardization—Vincent A. Sheehy, Jr., as- 
sistant trust officer, Washington Loan and 
Trust Company; Trust Law and Legisla- 
tion—Lester A. Lawrence, assistant trust 
officer, National Savings and Trust Com- 
pany; Education and Publicity—Aubrey O. 
Dooley, assistant trust officer, Hamilton 
National Bank; Standardized Trust Forms 
—Willard G. McGraw, assistant trust offi- 
cer, Union Trust Company; Life Insurance 
Trusts—Ralph W. Howard, Jr., trust de- 
partment, The Riggs National Bank; Taz- 
ation—Thomas H. Reynolds, assistant trust 
officer, National Metropolitan Bank; Trust 
Investments—Bernard L. Amiss, ass‘stant 
trust officer, Washington Loan and Trust 
Company. 


0 
Receiver for Insurance Company 


A court order turning over to the Missouri 
State Insurance Department the manage- 
ment of Central States Life Insurance Co., 
which has about $60,000,000 of insurance in 
force, was recently granted, following the 
filing of a petition for receivership by State 
Superintendent of Insurance Ray B. Lucas. 
Central States was not mismanaged, Mr. 
Lucas said, but had put too much money in 
real estate years ago, before the present 
management took charge. The company 
was headed by Alfred Fairbank, formerly 
vice president and trust officer of the Boat- 
men’s National Bank of St. Louis. 


0 
Trust Examinations 


As compared with 1,814 in 1939, only 672 
candidates took the annual examination in 
executor and trustee work, given by the 
London Institute of Bankers. Of the 128 
who took the Death Duties and Probate 
Practice examination in Part I, 91 or 71% 
passed. Of the 100 who took the examina- 
tion in Part II on Law relating to Wills, 
Executors, Administrators and Trustees, 71 
passed. The mortality rate on the examin- 
ation in Trust Accounting was much high- 
er, only 74 out of 158, or 46.8%, passing 
that examination. The test on Practical 
Trust Administration was taken by 173 per- 
sons, of which 111, or 64.2%, passed. 


Branch Banking Authorized 


The long, bitter struggle for the estab- 
lishment of a branch banking system in 
Michigan is finally over, as word was re- 
cently received that a permit for the estab- 
lishment of a six-city national bank branch 
system under the sponsorship of Charles B. 
Bohn and Howard J. Stoddard, has been 
granted by the Comptroller of the Cur- 
rency, who decided that the opposition of 
the State banking authorities to intercity 
branch banking by State banks did not 
affect national banks. 


——_—_————— 
Twenty Years After 


Recently there was filed for probate in 
the Surrogate’s Court of Bergen County, 
New Jersey, the will of Charles A. Sarvent, 
Jr., who died October 18, 1919. This is 
probably one of the longest intervals be-. 
tween date of death and petition for pro- 
bate on record. 

Decedent and his wife executed their 
joint will on September 28, 1918. The will 
was not offered for probate at the death 
of the testator because the surviving widow 
had title and possession to all of the known 
assets of the estate. Twenty years later, 
after it was discovered that there was a 
tract of real estate located in New York 
in the name of decedent, petition for pro- 
bate was filed for the purpose of clearing 
title to this parcel of land. 
scieitinnaiinaitinnsl 





Annual Award from Trust 


Graduation last June meant more than 
a diploma to Herbert Harris, Brooklyn’s 
Boys High School graduate, for in addition 
to the much desired sheepskin, Herbert re- 
ceived a check for $315, the annual award 
of a committee created by the Charles E. 
Robertson Memorial Fund, for which the 
City Bank Farmers Trust Company of New 
York is trustee. Mr. Robertson set aside 
a $25,000 trust fund, the income of which 
was to be paid annually to one boy and one 
girl graduate of the Brooklyn, N. Y. pub- 
lic high schools, for scholarship, character, 
deportment and home life during the full 
high school course. The girl chosen was 
Josephine Negalia, 18, a graduating pupil 
of Eastern District High School. Presen- 
tation of checks was made by James Mc- 
Lean, trust officer, and William Wilson, as- 
sistant trust officer of the City Bank 
Farmers Trust. 








Life Insurance and 


HILE much of the time of the 

annual convention of the Associa- 
tion of Life Insurance Presidents was 
given, as usual, to the internal operating 
problems of life insurance companies, at 
several significant points consideration 
of the larger issues confronting the 
national economy of which life insurance 
is a tremendously important part, 
emerged into the discussion. 


Walter LeMar Talbot, president of the 
Fidelity Mutual Life Insurance Com- 
pany, presented figures showing the enor- 
mous effect upon the general life insur- 
ance position of the drastic decline in 
interest rates obtainable on bond invest- 
ments, which, he pointed out, directly 
affected the interests of all policyholders 
through reduction in dividends or 
through increased premium rates on new 
insurance. 


“Based on data of 49 legal reserve life 
insurance companies, representing 92% 
of the total admitted assets of all United 
States companies,” Mr. Talbot reported, 
“investment earnings, after deduction of 
investment expenses, have dropped from 
a rate of 5.03% of mean ledger assets in 
1930 to 3.54% in 1939 (the latest year 
for which data are available)—a reduc- 
tion of approximately 1% points. 


“Inasmuch as policyholders themselves 
have to carry the burden of the reduced 
earning capacity of life insurance in- 
vestments, through reduced dividends, 
greater premiums or both, their protec- 
tion was, therefore, more costly. This 
decline in earnings has meant that dur- 
ing the nine years, 1931 to 1939, inclu- 
sive, the net investment income of all 
United States legal reserve life insur- 
ance companies was over $2,000,000,000 
less than it would have been had the rate 
of investment return remained constant 
at the 1930 level.” 


In his presidential address, Leroy A. 
Lincoln, president of the Metropolitan 
Life Insurance Company, discussed 
guardedly but somewhat ruefully both 
the accusations made against life insur- 


the Public Welfare 


ance before the T.N.E.C., and the reck- 
less and sensational attempts, during the 
presidential campaign, to make political 
capital—first for one side, then for the 
other—out of supposed dangers of life 
insurance involved in governmental fis- 
cal policy; particularly in relation to the 
inflation bogey. 


“There are various kinds and degrees 
of inflation,” said Mr. Lincoln, “but the 
usual layman’s view of the matter pic- 
tures an extreme inflation of the char- 
acter suffered by Germany. I do not 
believe for one moment that our situa- 
tion is analogous to that of Germany. 
Consider what happened during the 
World War and its immediate aftermath. 
The government’s figures show that the 
advance in the cost of living was so sub- 
stantial that $1.00 in 1920 would buy at 
retail only half as much as $1.00 pro- 
vided in 1913. There you had a 50% 
change, just as is now being suggested 
as likely, but the people took it in their 
stride. 


“Consider also the two decades since 
that price peak of 1920. In no year of 
the last twenty has the purchasing power 
of the consumer’s dollar stood any high- 
er than about 75% of its 1913 value in 
commodities and services. Yet during 
those twenty years life insurance in force 
has gone up from $42,281,000,000 to an 
estimated $117,500,000,000 at the end of 
1940—a new high. 


“Our country luckily possesses produc- 
tive capacity, national wealth, and other 
economic resources, sufficiently strong to 
make it far more resistant to inflation 
than were, for instance, some European 
countries. The government of this coun- 
try has available much stronger positive 
controls against inflation now than were 
ever before available to it.” 


Community Trust Record 
The charitable funds of 76 community 
trusts in continental United States, Canada 
and Hawaii rose to $51,804,113 at the close 
of 1939, according to a summary published 
recently by the New York Community Trust. 
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Excerpis From Selected Article 


DEVIATION OF TRUSTEE FROM 
TERMS OF TRUST 


California Law Review, Sept. 


OURTS of equity in pursuance of an 

inherent jurisdiction! to control the ad- 
ministration of private trusts will on oc- 
casion use a power somewhat akin to the 
cy pres jurisdiction applicable to charitable 
trusts? to direct a trustee to take steps 
which are at odds with the settlor’s plan.? 
The most common situation is where under 
a trust of real property either the trustee 
is forbidden to sell or the trust instrument 
is silent on that matter, and events so les- 
sen the income that a forced sale may re- 
sult.4 The same rule is applicable to per- 
sonal property where altered circumstances 
make retention of the property unsafe.5 An 
emergency may make proper a court order 
allowing the trust estate to be mortgaged or 
pledged although the trustee has no power 
to mortgage or pledge or may even be for- 
bidden to do so.6 A court may be justified 
in granting power to make long-term leases, 
even though such leases are forbidden by 
the terms of the trust or would exceed its 
probable duration, where the trustee can- 
not secure desirable tenants unless he is 
allowed to make this type of lease. 


The rationale sometimes stated, that the 
court is merely ascertaining and carrying 
out an implied intent of the settlor,? is 
unsupportable in many cases.1° Actually 
the court is creating a new power in the 
trustee, not carrying out the settlor’s am- 
biguously expressed plan. Where the cre- 
ator expressly forbade what the court pre- 
sently sanctions, the more realistic explan- 
ation would be that had the settlor known 
or thought of the circumstances he not only 


1. [Particular footnotes furnished on request.] 


would not have forbidden the acts but 
would have expressly provided for them.8-11 

In addition, there are those [situations] 
where the action directed by the settlor is 
physically impossible, contrary to public 
policy, or illegal. It is well established that 
under such conditions the trustee will not 
breach his duty if he does not comply with 
the directions.12 In cases involving such 
factual situations the question might arise 
whether the court, having relieved the 
trustee of his ordinary duty to comply, 
would then empower him to substitute some 
act about which the settlor said: nothing 
or which he expressly or impliedly forbade. 
Where the changed circumstances were un- 
anticipated and would portend the defeat 
or substantial impairment of the purposes 
of the trust, the deviation would be allowed 
under the ordinary rule.13 But if the con- 
tingency was anticipated and still the set- 
tlor required the action, would the court 
empower the trustee to deviate? No cases 
have been found where the question did 
arise except in the case of a term contrary 
to public policy.14 There the trustee was 
relieved from a prohibition against leases 
exceeding one year and construction of 
buildings over three stories high, even 
though it was evident that the settlor knew 
that these restrictions if adhered to would 
make rentals impossible,15 


Clear Cut Ruling 


In Security-First National Bank of Los 
Angeles v. Easter,16 permission was sought 
to sell trust real estate the retention of 
which was enjoined by the trust instrument. 
It was shown that the depression had so 
reduced the income from the property that 
it was just sufficient to pay taxes, repairs, 
and maintenance, and that no substantial 
returns had been paid to the cestui for 
several years. The court, while recognizing 
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the power of equity to direct a deviation, 
reversed a judgment allowing the sale be- 
cause the record disclosed no present mar- 
ket value for the property and because 
there had been no showing as to the char- 
acter or security of the property in which 
the trustee proposed to reinvest the pro- 
ceeds from the sale. Not until Adams v. 


Cook17[*]-18 was there a square [affirma- 
ative] holding in this state [California] 
. on the power of equity to allow a trustee 


to deviate from the terms of the trust. 


Equally well established is the rule that 
changes will not be permitted either in con- 
travention of the trust instrument or in 
the absence of a provision in it when the 
only result would be to gain for the cestuis 
slight advantages or to remake the trust 
into a provision which is believed more 
provident than the settlor’s scheme.!9 It 
might be argued that the Cook case was 
purely of the variety in which deviation is 
not permitted because in it there was no 
showing that the property was incapable 
of use for business purposes,?° the use for 
which the trust was originally created, al- 
though it was found that it would be de- 
pleted and rendered relatively worthless 
unless the oil and gas lease were sanction- 
ed. Yet in cases where it is evident that 
the settlor intended the cestuis to have the 
largest returns possible on their investment 
it would not be good business (and this 
was a trust for business purposes so it can 
be presumed that the cestuis invested their 
money to make profits) or common sense 
for the courts to refuse a deviation while 
adjacent landowners removed the oil and 
gas from beneath the trust estate.?! 


[*See May 1940 Trusts and Estates 571 for facts 
of this case.] 
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Digests 


Trustee’s Duty to Convert Non-Legal 
Securities Held by Settlor 


University of Pennsylvania Law Review, Decem- 

ber. 

This Note analyzes the elements of the 
rule requiring a trustee, in the absence of 
any statute or provision in the instrument, 
to dispose of non-legal securities received 
from a settlor or testator. Particular at- 
tention is given to the Pennsylvania cases 
although the discussion has general appli- 
cation. As to the problem of what consti- 
tutes the reasonable time within which trus- 
tees are obliged to act, the author suggests 
the advisability of a statute specifying the 
time (as in Indiana), and providing for 
court permission to extend it, under excep- 
tional circumstances. 


The Rule against Perpetuities as Ap- 
plied to Powers of Appointment 


WAYNE R. BETTER. 
December. 


Virginia Law Revicw, 

Here is a splendid article on the many 
ramifications of the problems of powers of 
appointment as affected by the rule against 
perpetuities. There are excellent analyses 
of the following matters: powers void in the 
inception (where the power itself is one 
that may be exercised beyond the period al- 
lowed by the rule, and where the power 
itself must be exercised within the permis- 
sible period, but where the interests to be 
created are to be limited upon a contingency 
which may occur beyond the permissible 
period); validity of exercise of the power 
(where the power itself must be exercised 
within the permissible period, and where 
the interests to be created thereunder need 
not be limited upon a remote contingency, 
but where the question is one whether the 
interests of the ultimate takers have been 
limited by the donee to take effect beyond 
the permissible period; should the period be 
computed from the creation of the power 
or its exercise—depending upon whether 
the power is special, general and exercis- 
able by deed or will, or general and exer- 
cisable by will only); circumventing or min- 
imizing the destructive force of the rule 
(viewing limitations in the light of facts 
existing as of time power is exercised— 
such facts as births, deaths, ages; the 
theory of marshalling of assets—applying 
donee’s individual property to satisfy dis- 
positions which would be invalid if satisfied 
by appointive property). 





Correspondent Trust Service 


A. KEY FOSTER, asst. vice president and asst. 
trust officer, Birmingham (Ala.) Trust & Savings 
Bank. Banking, October. 


In this short but extremely able article 
Mr. Foster presents the case for correspon- 
dent trust service. The author, who is in 
charge of his bank’s new business depart- 
ment, has been in an excellent position to 
view this relatively new development in 
trust service, as his bank has used the plan 
for a number of years, and from all indica- 
tions, with a great deal of success. The 
author outlines the steps to be taken in set- 
ting up such a service and the procedure 
to follow once preliminary contact has been 
made with the correspondent bank. Mr. 
Foster answers certain anticipated ques- 
tions and objections. (Cf. Bodman, Dec. 
1939 Trusts and Estates 589.) 


Some Problems Arising Out of De- 
posits to Pay Principal and Interest 
on Bonds 


PAUL P. LIPTON. 
ember. 


Michigan Law Review, Nov- 


This article discusses the rights and re- 
lations of the obligor, trustee and bond- 
holders with respect to sums deposited with 
the trustee to pay principal and interest 
on bonds, in the event of the insolvency of 
the depositor and trustee, respectively. It 
analyzes first the position of creditors of an 
insolvent obligor, and then the incidence 
of the loss when the trustee fails. The 
author concludes that trust indentures have 
been inadequate to cover these questions, 
and should specifically spell out the rights 
of the parties, as suggested. 


Remainder Conditioned Upon Sur- 
vivorship 


J. JOHN LAWLER. 
Quarterly, November. 


Temple University Law 

This excellent article analyzes the au- 
thorities dealing with the troublesome ques- 
tion of construing a devise or grant of a re- 
mainder conditioned upon survivorship, with 
some emphasis on the Pennsylvania law as 
affected by a recent decision. Some of the 
tests employed by the courts, such as the 
time of survivorship and the form of the 
survivorship requirement, are discussed. The 
statutory distinction between vested and 
contingent remainders, adopted in New 
York and followed in other jurisdictions, is 
criticized as an unsuccessful substitute for 
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the common law differentiation. There is 
also analysis of the rule of the Restatement 
of Property. 


Trust Gifts to be Paid Periodically 


Illinois Law Review, November. 


This note involves, inter alia, the very in- 
teresting question of whether a gift of a 
certain amount out of income requires an 
invasion of corpus if the income in any 
one year is insufficient to pay the stated 
amount. Some of the factors considered by 
the cases are: whether or not the bene- 
ficiary is a spouse of the settlor; whether 
there has been a gift over of corpus upon 
the beneficiary’s death; whether the trust 
comprises a residuary or specific bequest; 
or whether the settlor indicates the exact 
size of the trust fund. Another matter dis- 
cussed is whether a deficiency of income 
in one year can be made up by surpluses of 
prior years, and conversely, whether sur- 
plus income may be accumulated in antici- 
pation of deficiencies in later years. These 
two questions are not controlled by the same 
considerations. Finally, the note deals with 
those cases where the trustee is directed to 
“set aside a sum sufficient” to pay stated 
amounts. The question is can the corpus be 
increased (or decreased) if the income is 
insufficient (or more than adequate). 


Other Articles, and Notes 
on Recent Decisions 


Trusts—Apportionment of Annual Taxes 
Between Life Tenant and Remainderman 
(Taylor v. Bentinck-Smith, Mass.) —Mich- 
igan Law Review, Nov. 

Inheritance Trough Illegitimate Child— 
Iowa Statute (In re Clark’s Estate, Ia.) — 
Ibid. 
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Power of Settlor-Beneficiary to Termin- 
ate Spendthrift Trust (Rehr v. Fidelity- 
Philadelphia Trust Co., Pa.)—Ibid. 

Validity of State Property Tax on Bene- 
ficial Life Interest of Resident in a For- 
eign Trust (Commonwealth v. Stewart, Pa.) 
—Virginia Law Review, Nov. 

Federal Estate Tax—Benefit Theory En- 
larged (Helvering v. Mercantile-Commerce 
Bank and Trust Co., C.C.A. 8) — The 
Georgetown Law Journal, Oct. Also in 
Columbia Law Review, Nov. 

Federal Tax on Income from Alimony 
Trust (Helvering v. Fuller, U. S.)—St. 
John’s Law Review, Nov. 

Jurisdiction of Domiciliary State to Tax 
Transfer of Property Located in Another 
State (Pearson v. McGraw, U. S.)—Ken- 
tucky Law Journal, Nov. 

Vested and Contingent Interests in Land 
in Illinois, by Daniel M. Schuyler—lIllinois 
Law Review, Nov. 

Federal Income Taxation of Alimony 
Trusts (General Discussion)—Ibid. 

Income Accrued to a Decedent Partner 
under the Federal Revenue Acts (Enright’s 
Estate v. Comm’r., C.C.A. 3)—Yale Law 
Journal, Nov. 

Right of Adopted Child to Take (Under 
Lapse Statute) as Surviving Child of De- 
ceased Legatee (In re McEwan’s Estate, N. 
J.)—New York Law Journal, Dee. 9. 


Wills—Necessity of Referring to a Docu- 
ment as “Existing” to be Incorporated by 
Reference (Simon v. Grayson, Cal.)—Cali- 
fornia Law Review, Nov. 

Rule Against Perpetuities—Gift in Trust 
After Two Lives Postponing Enjoyment 
until Grandchildren Reach Thirty-Five 
Held Valid During Minority (Matter of 
Eveland, N. Y.)—Harvard Law Review, 
Dec. 

Wills—Disclaimer by Heir of Residuary 
Devise to Defeat Creditors (In re Keets 
Estate, Cal.) —New York Univ. Law Quar- 
terly Review, Nov. 

Future Interests—Successive Exercise of 
Powers of Revocation and Powers of Ap- 
pointment (State Street Trust Co. v. 
Crocker, Mass.)—Boston Univ. Law Re- 
view, Nov. 

Trusts—Corporate Fiduciaries — Recent 
Interpretations of Self Dealing (In re 
Binder’s Estate, Ohio)—Ibid. 

Liability of Depository for Misappropria- 
tion of Trust Funds (Grace v. Corn Ex- 
change Bank Trust Co., N. Y.)—Univ. of 
Pennsylvania Law Review, Dec. 
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Che Booklet Shelf 


Minimizing Taxes—This quarterly tax 
letter, available for exclusive distribution 
by banks and trust companies in their re- 
spective communities, discusses the advis- 
ability of establishing capital gains and loss- 
es this year as compared to putting them 
off to future years. Two recent Supreme 
Court tax decisions on assignment of in- 
come are commented upon. 


Planned Estates—Alfred M. Lind has 
drawn up a booklet which provides the life 
insurance agent with a simple medium for 
getting attention, controlling an interview 
and outlining the prospect’s financial plans. 
It is in the form of a chart, which is avail- 
able along with a printed guide. 


The Cement Industry—Latest Monthly 
Market Letter gives a thorough and con- 
cise picture of the cement industry and its 
prospects, discussing the excellent import- 
export conditions which exist in the indus- 
try and conditions, both internal and ex- 
ternal, which ought to make for increased 
earnings of the cement companies in the 
United States. An interesting table is ap- 
pended showing estimated earnings and 
capacity of the seven largest cement firms. 
in the country. 


Preliminary United States Sixteenth Cen- 
sus—Presented by the First Boston Corpo- 
ration for the benefit of State and Municipal 
bond buyers, this booklet contains the pre- 
liminary 1940 United States population fig- 
ures for states, for counties of over 5,000 
and cities of over 10,000 population; com- 
parative figures for 1930, and the percen- 
tages of change between the census years 
1930-40 and 1920-30. 


Excess Profits Tax—The Manufacturers 
Trust Company of New York City has pub- 
lished a booklet dealing with the Excess 
Profits Tax Act of 1940. The booklet con- 
tains not only the text of the law, but also 
a thorough explanation of its essential fea- 
tures and Federal tax charts which list all 
Federal taxes now in effect under the Inter- 
nal Revenue code, as amended during 1939 
and 1940. 


Nine Deaf Men—An 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives. 
concerned with new business promotion. 


These booklets are offered without charge or obliga- 


tion. Write to Trusts and Estates for those desired. 





New @ooks 


The Administration of College and 
University Endowments 


CHARLES R. SATTGAST, Ph.D., Bureau of Pub- 
lications, Teacher’s College, Columbia University, 
New York City. 125 pp. $1.85. 


The bulk of the operating expenses in 
most colleges and universities must be met 
from income from invested endowment 
funds. If the endowments are to serve 
their greatest purpose, they must be so 
managed that they will produce a maximum 
income that can be maintained year after 
year and show but little fluctuation in the 
principal. This monograph studies the basic 
principles and policies of forty-five col- 
leges and universities in investing endow- 
ments, and seeks to determine the principles 
and policies which have proved most suc- 
cessful in the safe and productive invest- 
ment of endowment funds. 


Cases on Taxation 


ROSWELL MAGILL & JOHN M. MAGUIRE. 
The Foundation Press. 1069 pp. $7. 


If you want a case book on taxation— 
state and Federal—you need go no further. 
This third edition of a standard work by 
two outstanding authorities in the field 
brings tax law right up to the second 
Revenue Act of 1940, which the authors 
promise to cover in a supplement along with 
later material. 

Professor Maguire is responsible for the 
sections devoted to the purposes of taxation, 
the property tax, and excise taxes, while 
Professor Magill covers estate, inheritance, 
gift, and income taxes. The book is designed 
for law school use, but it has great value 
for the practitioner as well because it pre- 
sents the large body of statutory and ju- 
dicial material that has remained, and 
seems likely to remain, unchanged. 


Cases on Federal Taxation 


ERWIN N. GRISWOLD. The Foundation Press. 
744 pp. $5.50. 


Professor Griswold knew full well, when 
he undertook preparation of this book, that 
there already existed such other casebooks 
on taxation as Magill and Maguire’s, re- 
viewed above; in fact, he used the latter 
for six years in his course at Harvard. How- 
ever, he recognized that federal taxation is 
a subject worthy of independent treatment, 
and more logical for study in a national 
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law school than a combination of federal 
and state, particularly in view of the di- 
versity in state law. With admirable re- 
sults he has gathered here a really fine ar- 
ray of material on the Federal income, gift, 
and estate taxes. 

In the greater space thus available, he 
presents the outstanding decisions in these 
fields, most of them handed down within the 
past five years. The arrangement of cases 
and editorial comment is excellent. For the 
trust officer, estate attorney, and others 
concerned in Federal tax questions, this is 
a valuable contribution to the literature on 
the subject. 

There are also chapters on constitution- 
al background, tax procedure, and miscel- 
laneous taxes. 


Modern Annotated Forms of Agree- 
ment 


SAUL GORDON. Prentice-Hall, Inc. 
$10. 


1598 pp. 


Here is an excellent form book for all 
types of agreement ranging from Assignor 
and Assignee to Vendor and Vendee. The 
forms, arranged alphabetically for conven- 
ience, are annotated and have general ap- 
plication to all parts of the country. The 
annotations lend authority in that the user 
can be reasonably assured that the form 
has been tested. 

The author has had a wealth of ex- 
perience in editing form books. He has 
brought together a most complete, up-to- 
date, and valuable collection. To stand up 
under the expected frequent use, the book 
is bound in a heavy, but attractive, buck- 
ram. 


Banking and Financial Subject Head- 
ings 


Special Libraries Association. 98 pp. $4.00. 


For the first time, so far as we know, a 
handbook of terminology for use in the in- 
dexing and filing of financial material is 
made available. This book should be indis- 
pensable, not merely to librarians and cata- 
loguers, but to any one confronted with the 
problem of organizing files of economic 
data. The headings are based upon those 
in use in three very large financial institu- 
tions, and besides the obvious subjects of 
Banking and Finance, they include: Bus- 
iness, Industry, Foreign Trade, Foreign Ex- 
change and other related economic sub- 
jects. 
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The following attorneys* are collaborating with Trusts and Estates to pro- 
vide digests of the most pertinent current decisions, in their respective jurisdic- 
tions, affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Attorney-at-law, Phoenix 

CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Southerland, Berl, Potter & Leahy, Wilmington; Counsel, 
Delaware Trust Co., Union Nat’l Bank, Central Nat’l Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: William J. Hobbs—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel 
for Trust Company of Georgia 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

ILLINOIS: R. J. Frankenstein, Jr.—Attorney-at-law, Chicago; associated with Edward 
H. McDermott 

INDIANA: William H. Krieg—Hammond, Buschmann, Krieg & DeVault, Indianapolis 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Ogden, Galphin, Tarrant & Street, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: Samuel J. Foosaner, Attorney-at-law, Newark 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: Henry C. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume, Davis & Gale, Nashville 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

ONTARIO: T. D’Arcy Leonard, K.C.—Leonard & Leonard, Toronto. 

QUEBEC: Brooke Claxton—Stairs, Claxton, Senecal & Lynch-Staunton, Montreal. 
FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 
ington, D. C. 

*This directory is published in the last issue of each volume. In other issues, only reporting attorneys 

are listed. 








Assets — Administration — Effect of 
Failure to Make Timely Claim on 
Exemption Granted to Property on 
Which Claim Is Lien 


Florida—Supreme Court 
In re Comstock’s Estate, 197 So. 121. 


Under the law of Florida, homestead 
property cannot be disposed of by will but 
passes to the widow for life with remainder 
to lineal descendants. Florida Probate Act 
Sec. 28. The Statute of Non-claim pro- 
vides that claims not filed in eight months 
from publication of notice are barred, re- 
serving the right of a mortgagee to enforce 
his lien. Florida Probate Act Sec. 120. The 
Florida Constitution exempts homestead 
from claims of creditors and provides that 
the exemption shall enure to the widow 
and children. Florida Const. Art. X. Tes- 
tator’s will directed payment of his debts. 
The holder of a mortgage on his homestead 
did not file a claim. The probate court di- 
rected the mortgage paid out of the general 
assets of the estate. On appeal the order 
was reversed, and it was 


HELD: that a testamentary direction to 
pay debts applies only to claims filed with- 
in the statutory period and the widow had 
no right to require the residuary estate to 
exonerate the homestead from the mort- 
gage, although had the claim been filed 
payment would have been made out of the 
residue. The effect of the decision is to 
permit the mortgagee, by his election to 
file or not to file a claim, to determine 
whether the mortgage debt shall be paid 
from the residuary estate or the homestead 
property. 


The Court did not refer to First Trust & 
Savings Bank v. Henderson, 101 Fla. 1487, 
136 So. 370, holding that the order of an 
equity court approving payment of claims 
not filed, by executor of a will directing 
payment of debts, will not be reversed. 
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Assets—Protection — Bank Deposits 
by Fiduciary—Liability of Bank 
for Misappropriation by Fiduciary 


Washington—Supreme Court 
Pitzen, Administrator v. Doubleday and Central 
Bank, 105 Wash. Dec. 319 (Sept. 14, 1940). 


Bridget McFadden died in May, 1935. Her 
husband Dominick died in September, 1935. 
Doubleday was Administrator of both es- 
tates. The estates were consolidated and — 
eventually closed. Thereafter the proceed- — 
ings were reopened, and Pitzen was appoint- 
ed Administrator de bonis non and brought 
this action to recover from the defendants. 

During her lifetime, Bridget McFadden 
had in her safety deposit box United States 
bonds of the face value of $8,000.00. In 
July, 1935, Doubleday removed the bonds 
from the box and told the officers of the 
Central Bank that the bonds had been given 
to him by Mrs. McFadden, and requested 
the bank to collect the bonds. Doubleday, 
as Administrator, endorsed the check re- 
ceived from the Treasurer of the United 
States, and deposited the check to the credit 
of his personal savings account in the Cen- 
tral Bank. Doubleday also had two per- 
sonal checking accounts in the bank. After 
the money had been deposited in the sav- 
ings account, Doubleday proceeded to trans- 
fer it in varying amounts to the two check- 
ing accounts, and from them he paid many 
of his own bills. 

In 1936, one of Doubleday’s checking ac- 
counts was overdrawn, and money was 
taken from the savings account to make 
good the overdraft. He borrowed addition- 
al money from the bank which was after- 
wards re-paid from one of his personal 
checking accounts after transferring addi- 
tional funds from Doubleday’s savings ac- 
count for the purpose. In 1937, Doubleday 
executed a note to the bank for $100. Later 
the bank paid this note by drawing $50 
from one of the checking accounts, and 
$50 from the savings account. 

There was abundant evidence that Double- 
day appropriated the money received from 
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the bonds and used it for his own account, 
and it was clear that the bank officials knew 
these facts. The bank contended that it 
acted in good faith for the reason that its 
officials believed Doubleday when he told 
them that Mrs. McFadden had made him a 
present of the bonds, and that in any event, 
it was not liable for the misdeeds of Double- 
day even though its officers knew he was 
using the funds of the estate. 


HELD: That inasmuch as the bank did 
not profit from any of the misappropria- 
tions except in the payments of the loans 
which Doubleday secured from it and the 
payment of the overdraft, the bank was not 
liable except for these amounts which 
totalled $270.00. 


The court cited and followed Moody v. 
Clark County Bank of Washougal, 181 
Wash. 263; 42 Pac. (2nd) 803, and quoted 
from that case as follows: 


“The rule established by the great weight of 
authority is to the effect that a bank which per- 
mits a trustee to transfer known trust funds to 
his own private account does not itself become 
liable merely because it permits such a transfer. 
(Citing cases.) 

“In order that a bank may be held liable, it 
must appear that, in addition to merely permit- 
ting such transfer, it, the bank, actually parti- 
cipated in some manner in the misappropria- 
ee «6 < 

“No case has been cited, and we have found 
none, which holds that anything less than a re- 
ceipt of the funds by the bank in payment of the 
personal debt of the trustee is participation.” 


Qa 


Distribution—Gift of Income to Sev- 
eral Held To Be To Them as a Class 
—On Death of Life Tenant Before 
Termination of Trust Income Held 
Not To Go To His Estate 


Massachusetts—Supreme Judicial Court 


Fitts v. Powell, 1940 A. S. 1931; November 27, 
1940. 


Testator gave the residue in trust, the in- 
come to be paid to seven named persons, and 
if any died leaving children his share of the 
income to his children. After the death 
of the seven named beneficiaries the estate 
was to be distributed in equal shares among 
their children. A son having died without 
issue the testator cut him out by a codicil. 
Later codicils reduced the number of life 
tenants to five. After the testator’s death 
one of the life tenants, A, died without issue. 
Where did A’s share of the income go? 

HELD: First, it did not go to A’s execu- 
tor for the remainder of the trust period. 
A reading of the will shows that the testa- 
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tor’s intention was to limit the income to 
the respective lives of the persons named. 

Second, it did not go to the testator’s 
heirs as intestate property. While the gen- 
eral rule is that a gift of a fund to several 
named legatees in equal shares is to them 
as individuals rather than as a class, even 
though they naturally constitute a class or 
are described as a class, this rule does not 
apply here. The will showed an intention 
that none but those named, or their children 
if they died, would share the income. Also 
it was a trust of the residue and the pre- 
sumption is that the testator intended to 
dispose of his entire estate. Hence in this 
case they would be treated as a class, and 
A’s share of the income goes to the other 
four life beneficiaries. 


~ 


Distribution—Gift of Remainder to 
Survivors—To What Death Does 
Requirement of Survivorship At- 
tach 


Connecticut—Supreme Court of Errors 


Clark et al. v. Hartford-Connecticut Trust Com- 
pany, Trustee, et al., 127 Conn. 101. 


The testator made specific bequests in his 
will, and devised the residue to his wife for 
life. Upon her death the residue was to be 
divided into four equal parts, one of which 
was to be distributed equally among nine 
named persons, relatives of testator and his 
wife, or the survivors of them. After the 
death of testator, but before the death of 
his wife, four of the legatees died. The 
will made no provision for the heirs, issue 
or legal representatives of the named bene- 
ficiaries. 

The question was whether the word “sur- 
vivors” had reference to the death of the 
testator or the life tenant. 

The Court of Probate ordered the distri- 
bution of the one-fourth part to each of the 
legatees named and the estates of those who 
had died. From that order the five surviv- 
ing legatees appealed and the appeal was 
sustained. 

HELD: 1. Where a will provides that at 
the conclusion of a life estate, property shall 
be divided among a group of named legatees 
or such of them as survive, the provision 
for survival relates to the situation as it 
exists at the termination of the life estate 
and each of the group named takes a vested 
interest, subject to defeasance should he die 
before that time. 

2. The will bears all the earmarks of an 
intention to make gifts simply to the par- 
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ticular persons whom testator names as 
legatees, and to hold that in the provision 
in question the survivors who can take are 
to be determined at the death of his widow 
is to do no more than carry out his appar- 
ent intent to benefit them as individuals, 
without regard to any descendants they 
might leave, should they die before his es- 
tate is divided. 


———0 


Distribution—Who Are Decedent’s 
Heirs When They Take Under Will 
Of Third Person 


Massachusetts—Supreme Judicial 
O’Brien, 1940 A. S. 


Court 


Seavey v. 1439 ; September 


24, 1940. 


Under a trust created by the will of X 
certain income went on the death of A, 
one of the beneficiaries, to his “heirs.” He 
left as his heirs-at-law a widow and a 
niece, but in the probate court there had 
been a formal determination that A’s en- 
tire net estate did not exceed $5,000 in val- 
ue. The question was whether the entire 
income went to the widow or whether under 
the rule of Holmes v. Holmes, 194 Mass. 
552, 558, since the heirs of A took by desig- 
nation under the will of a third person, it 
went half to the widow and half to the 
niece. 


HELD: It all went to the widow. As 
the statute (G. L. 190, §1) is now worded, 
if the entire estate is less than $5,000, the 
surviving husband or wife takes the whole 
as heir, but if the net estate exceeds $5,000 
the rule of Holmes v. Holmes still applies. 
(Note: For a discussion of the background 
of this case, see Newhall, Settlement of 
Estates, 3d ed., pp. 439, 440.) 


Distribution—Widow’s Waiver of Al- 
lowance Must Be Definite to be 
Enforced 


Colorado —Supreme Court 
In re Bradley’s Estate, 106 Pac. (2d) 1063. 


This case holds that an antenuptial agree- 
ment must definitely and in so many words 
waive the wife’s right to the statutory 
widow’s allowance in order for such waiver 
to be enforced. The Court stated that such 
waiver “could not arise by presumption, as- 
sumption, or construction. It must be in 
terms that do not admit of a doubt and 
clearly and definitely indicate a purpose to 
waive this specific statutory right.” The 
language of the agreement here involved 
was held not to be of such definiteness as 
to waive the widow’s allowance which is 
created by statute, based upon sound public 
policy and favored by the law. 


OQ 


Drafting — Wills — Incorporation by 
Reference—Testamentary Gift to 
Corpus of Amendable Inter Vivos 
Trust Created by Decedent Held 
Invalid 


New York—Appellate Division, 2nd Dept. 


President, etc. of Manhattan Co. v. Janowitz, 260 
App. Div. 174, 21 N. Y. Supp. (2d) 282. 


By a trust agreement between the de- 
cedent and a bank the decedent reserved the 
income of the trust thereby created, and 
also full power to amend or revoke by in- 
strument delivered to the trustee. The de- 
cedent amended the inter vivos trust twice. 
Thereafter, he executed his will, and con- 
temporaneously executed a third amend- 
ment which was not delivered to the trustee 
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until after the execution of the will. By 
Article Third of his will he gave practically 
his entire estate to the inter vivos trustee, 
to be “added” to the inter vivos trust fund 
and administered in accordance with the 
trust agreement. Subsequently, he exe- 
cuted a fourth amendment to the inter vivos 
trust. The decedent’s widow asserted that 
the testamentary gift failed because there 
was an invalid attempt to incorporate the 
amendable trust agreement. [She also 
claimed that if the incorporation by refer- 
ence were upheld, the inter vivos trust was 
“illusory” and its assets were subject to 
her right of. election to claim against the 
will.] At Special Term it was ruled that 
the trust agreement and the first three 
amendments were lawfully made part of 
the testamentary disposition, but that the 
fourth amendment (not being in existence 
at the date of the will) was not. 

HELD: (one Justice dissenting) that 
the testamentary provisions contained in 
Article Third failed entirely, because to 
permit the incorporation of an amendable 
trust agreement would be to permit a cir- 
cumvention of the formalities of execution 
imposed by the statute of wills. Matter 
of Rausch, 258 N. Y. 327 was distinguished 
by the Appellate Division on the ground 
that the inter vivos trust in that case was 
not amendable or revocable. 

NOTE: The Special Term seems to have 
dealt with the problem in terms of “incor- 
poration by reference” and also in 
terms of “integration by an act of inde- 
pendent legal significance” (172 Misc. 290, 
295). The Appellate Division dealt with 
the problem almost entirely in terms of 
“incorporation by reference;” it contented 
itself with saying that “the reservation of 
power to amend the trust and its repeated 
exercise eliminated all independent signifi- 
cance that might be attached to the trust 
indenture.” If the decedent’s intentions are 
to be given full effect, it would seem clear 
that the “acts of independent significance” 
theory would have to be adopted. In the 
instant case the will does not expressly in- 
corporate by reference (as was done in 
the Rausch case) but “adds” to an existing 
trust, and, accordingly, what was dismissed 
as a “quibble” by Judge Cardozo in the 
Rausch case (258 N. Y. 327, 331) may be- 
come important. A gift (1) to a bank as 
trustee under a deed, or (2) to a bank with 
instructions to hold what is given in ac- 
cordance with the deed, may result in dif- 
ferent practical consequences: whether the 
bank (1) is to be deemed to be a testamen- 
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tary trustee in respect of the property 
given by the will, or (2) is to receive such 
property in its capacity as inter vivos 
trustee, and such variation in the form of 
the gift may determine in what court the 
trustee must account in respect of the prop- 
erty given by the will, and the computation 
of its commissions,—also, the New York 
corporate trustee may be forbidden by the 
law of the testator’s domicile to qualify as 
a testamentary trustee. It is anticipated 
that the instant case will be carried to the 
Court of Appeals, and perhaps something 
will be said by that court with respect to 
this so-called “quibble.” 

The question involved in the instant case 
doubtless affects a great many existing in- 
struments, particularly cases where a testa- 
tor, having a small testamentary estate, has 
directed by his will that it be added to the 
corpus of a relatively large amendable in- 
surance trust. It is submitted that testators 
so circumstanced should be permitted to fol- 
low such procedure, and it is to be hoped 
that the opinion on the expected appeal will 
settle the question without having to resort 
to legislation like Personal Property Law, 
Section 12 (community trust). The in- 
stant case received comment in 39 Col. L. 
Rev. 1256 (Nov. 1939) and 50 Yale L. J. 
842 (Dec. 1940). 


ee 


Investment Powers—Trustee’s Pur- 
chase of Mortgage on Wife’s Prop- 
erty Held Improper—Rental Income 
Not A Test of Value for Purpose of 
Trust Investment in Mortgage 


Oregon—Supreme Court 
Driver, et al., respondents v. Blakely, appellant, 
November 26, 1940. 


Suit for an accounting by a testamentary 
trustee. Defendant appeals from a decree 
awarding judgment to plaintiffs in the 
amount invested by trustee in purchasing a 
mortgage upon property belonging to trus- 
tee’s wife and sister-in-law, with interest 
from the time of the default in interest pay- 
ments, and the further sum of $300 here- 
tofore charged as trustee’s and attorney’s 
fee for handling the matter of said mort- 
gage. The note and mortgage purchased 
were transferred and assigned without re- 
course. 

HELD: The law prescribes a course 
which must be followed by a trustee in 
order to warrant an approval by the 
court of his accounts. In this case, we 
think that, with reference to the note and 





mortgage above mentioned, such a course 
has not been pursued by defendant. 

The testimony indicates that the proper- 
ty, when being considered as security for 
a mortgage loan, was worth approximately 
$6,500. This valuation does not support a 
loan of $5,000 of trust funds. Vol. 2, Scott 
on Trusts, Sec. 229. 

We have not failed to give consideration 
to defendant’s showing as to the rental value 
of the property at that time; but deem it 
an incident that requires the restrictive 
appraisal accorded to it by plaintiff’s real- 
ty experts. These witnesses indicated that 
rental income, while having a “use” value, 
merited little consideration in appraising 
realty as security for a mortgage loan. For 
the purpose of a long-term investment of 
trust funds, the consideration to be given 
to rental income differs from that which is 
proper in making a current annual assess- 
ment thereon for tax purposes. 

We are also influenced by the entire lack 
of any individual liability upon the note 
and mortgage when defendant made the 
purchase. In an early New York case, it 
was declared that investment of trust 
funds may not be made in mortgage secur- 
ities executed by insolvent mortgagors. In 
re Randolph, 134 N. Y. S. 1117; affirmed 
without opinion in 150 App. Div. 902, 135 
N. Y. S. 1138. 

There is a principle in the law of trusts, 
sustained by reason and authority, to the 
effect that the rule against a trustee’s pro- 
fiting at the expense of the beneficiaries of 
the trust applies to cases wherein the 
spouse of a trustee is the recipient of such 
profit. Dunda’s Appeal, 64 Pa. St. 325; In 
re Cake’s Estate, 27 A. 778. 

We realize that no profit actually accrued 
to defendant by reason of the purchase of 
the mortgage in suit; but the owners of 
mortgaged property had the advantage of 
holding the property speculatively. 


ee 


Investments—Lack of Diversification 
Not Per Se Improper—Inter-Deal- 
ing Sanctioned—Appraisal by Trust 
Company Upheld 

Pennsylvania—Supreme Court 
Saeger’s Estate, 16 A. (2nd) 19. 


Appellants attempted to surcharge a trust 
company, trustee of a fund of over $50,000, 
because of its investment of $25,000 in a 
first mortgage on one property, represent- 
ing that this investment was improvident 
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from its inception because there was not 
the proper diversification. Admittedly, the 
investment complied with the Fiduciaries 
Act of 1917 permitting investment in “bonds 
of one or more individuals secured by mort- 
gage on real estate in this Commonwealth.” 
The lower court decided that there should 
be no surcharge for this reason alone. 


HELD: Affirmed. 

“In the absence of controlling precedent 
and particularly in the absence of such re- 
quirements in the statutory law relating to 
the investment of trust funds, we conclude 
that, as was held by Holland, P. J., in El- 
kins’ Estate, 20 Pa. Dist. & Co. R. 483, relied 
upon by the court below, there is no author- 
ity in the law of this state for the doctrine, 
contended for by appellants, that trust in- 
vestments, otherwise legal and _ entirely 
proper under all the recognized standards, 
are necessarily improvident per se for any 
claimed lack of proper diversification. Apt 
here, we think, is the following from In re 
Adriance’s Estate, 145 Misc. 345, 260 N.Y.S. 
173, 181: ‘It is entirely true that many 
financial authorities advocate wide diver- 
sity of investment. It is equally true that 
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others as strenuously affirm the contrary, 
and agree with the familiar admonition of 
the late Andrew Carnegie: “Put all your 
eggs in one basket and watch the basket.” 
This divergence of sentiment among the 
financial authorities would render a judicial 
decision in favor of either school of thought 
an ultrahazardous undertaking.’ ” 

Other grounds for surcharge, i.e., trans- 
ferring the mortgage directly to the trust 
estate from another estate for which the 
company was trustee and from which it was 
originally acquired, and appraisals of mort- 
gage investments made by directors of the 
trust company trustee, otherwise well quali- 
fied, were also refused. 


(a 


Life Tenant and Remaindermen—Au- 
thority to Invade Corpus Where 
Specific Payments are Directed 


New Jersey—Court of Chancery 


Palisades Trust v. Probst, 128 N. J. Eq. 332 (Nov- 
ember 18, 1940). 


In a suit praying for the construction of 
a trust indenture and for instructions with 
regard to the administration, several ques- 
tions were raised. These concerned the 
trustee’s rights to invest income, to dispose 
of parts of corpus where necessary, and to 
act without approval of executors. 

HELD: It is the duty of the trustee to 
use reasonable care and skill to make the 
corpus productive. Where specific provision 
directs given income payments, authority to 
make payments out of corpus is implied, 
and part of corpus may be sold. If execu- 
tors refuse responsibility and approval of 
proposed acts by trustee, authority to trus- 
tee to carry out obvious intent of grantor, 
is likewise implied. 

a () 


Powers — Appointment — Does Resi- 
duary Clause Operate to Exercise 
Power to Appoint 


Missouri—St. Louis Court of Appeals 


Weiss v. St. Louis Union Trust Co., 142 S.W. 


(2d) 1103. 


This was a suit to construe the following 
testamentary provision: 


“Said Trust Company, as such Trustee, shall 
pay out of the income, and principal if necessary, 
the sum of Fifty Dollars ($50.00) per month to my 
faithful friend, Miss Anna M. Buch, so long as 
she shall live, and at her death the trust herein 
shall cease, and that portion of the trust fund 
then remaining in the hands of said Trustee shall 
be equally divided between my nieces, Mattie B. 
Mosher and Fannie C. Murphy, and my greatniece, 
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Celeste Brown, that is to say, One-third (4%) to 
each. My said nieces and greatniece respectively 
may, by last will and testament duly executed, 
dispose of their share in said trust fund, and if 
either should die prior to its distribution without 
having a last will so disposing of same, then the 
interest of the one so dying shall pass to her heirs- 
at-law according to the statutes of Missouri in 
force at that time. 

“After paying the Fifty Dollars ($50.00) per 
month to Miss Anna M. Buch and the necessary 
expenses connected with said trust, if there be 
any net income remaining, same shall be annually 
distributed in equal shares to my said nieces and 
greatniece respectively.”’ 


The beneficiary Murphy married and died 
childless before the life tenant, leaving a 
will which did not exercise the power of 
appointment given her but made her hus- 
band her residuary legatee. In this suit the 
husband sought a construction which would 
permit him, as his wife’s residuary legatee, 
to take in her stead. 

HELD: “We think the will is to be con- 
strued as having created in plaintiff’s wife 
a defeasible estate in fee coupled with a 
limited power of appointment, but subject 
to being defeated in the event of her death 
prior to the death of the life tenant with- 
out having exercised her power of appoint- 
ment. Under the conceded facts, plaintiff’s 
wife did die prior to the termination of 
the trust without having exercised her 
power of appointment in plaintiff’s favor, 
and consequently he takes no interest in 
her estate, which, on the contrary, passes 
to her heirs at law, as the lower court 
found by its decree.” 


ee ee 


Powers — Limitations — Life Estate 
with Power to Sell for Support— 
Executor or Administrator Has No 
Standing To Bring Suit for Benefit 
of Remaindermen 


Massachusetts—Supreme Judicial Court 


Nunes v. Rogers, 1940 A. S. 1917; November 26, 
1940. 


X by will gave his wife, A, a life estate 
in all his property, with power to sell, mort- 
gage, or otherwise dispose of as much as 
she deemed necessary for her comfortable 
support, etc. On her death what was left 
was to go to their four named children. A 
conveyed several parcels to a son-in-law, B, 
in trust for the benefit of A and the four 
children. The terms of the trust were that 
the trustee might sell and apply the pro- 
ceeds for A’s support, holding any balance 
for the four children; also that he might 
call on the children for contributions for 
A’s support and the maintenance of the 





property, and any child who failed to con- 
tribute would forfeit his interest in the 
trust. B sold some parcels and used the 
proceeds properly. The question in this 
case arose over a mortgage which he gave, 
with A’s approval, to raise money to loan 
to one of the sons to set him up in busi- 
ness. The suit in this case was a bill in 
equity by an administrator d.b.n. c.t.a. of X 
to have the mortgage declared void. 

HELD: The administrator d.b.n. c.t.a. 
had no standing. X completely disposed of 
his estate, and the only parties who could 
raise any question were the remaindermen 
if the trust was void, and the remainder- 
men or the beneficiaries if it were valid. 

The court did not pass on the validity of 
the trust deed, but the opinion contains a 
good discussion of the rights of the widow 
under these circumstances. 

Also the court stated that if A sold real 
estate, while she could use the proceeds for 
support, if any part remained unused on her 
death it would go according to the inten- 
tions of the testator. 


eS 

Powers — Limitations — Perpetuities 
—Excision of Invalid Provisions to 
Give Immediate Effect to Remain- 
ders Otherwise Postponed 


New York—Court of Appeals 


Matter of Eveland (not yet reported, decided Oct. 
8, 1940). 


The testator provided for a trust of his 
residuary estate to subsist until the death 
of the survivor of his wife and son, at 
which time the principal was directed to be 
distributed 75% to a named grandson and 
“the balance to be equally divided among 
my other grandchildren, the issue of any 
deceased child to take the share of their 
deceased parent, by right of representa- 
tion.” By a codicil, these provisions were 
changed in one particular only: it was pro- 
vided that the 75% should go to the named 
grandson “when he reaches the age of 
thirty-five years, the balance to be equally 
divided among my other grandchildren, 
when each reaches the age of thirty-five 
years, the issue of any deceased child to 
take the share of their deceased parent, by 
right of representation.” 


HELD: (unanimously) the testator’s dom- 
inant purpose as shown in the will and 
codicil, taken together, was to indefeasibly 
fix as of the date of death of the survivor 
of his wife and son, both the persons who 
should take the remainder and the share 
which each should take; therefore the pro- 
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visions postponing distribution until the at- 
tainment of age thirty-five were to be con- 
sidered as severable and to be disregarded; 
but the shares so passing to infants were 
to be held by the trustees until the infants 
attained majority. Postponing distribution 
until the attainment of majority was valid 
although an apparent violation of Personal 
Property Law, Section 11, because the sus- 
pension during minority would result from 
the disability of infancy, not from the tes- 
tator’s directions. 

The court said that if the testator had 
intended that the shares should not vest 
until the attainment of the age of thirty- 
five years he would have included provisions 
for the continuance of the trusts and pro- 
visions relating to the income of each 
share; the excision of the provisions calling 
for postponement of distribution until the 
attainment of age thirty-five merely gave 
immediate effect to remainders which were 
already clearly vested, the distribution of 
which would otherwise have been merely 
postponed. 


ee | 


Taxation—Estate and Inheritance— 
Transfers In Contemplation of 
Death Where Substituted For Tes- 
tamentary Disposition 


New Jersey—Prerogative Court 


Nicholas v. Martin, 128 Eq. 344 (September 20, 
1940). 


James W. Johnson died testate, a resi- 
dent of New Jersey in 1932. At age 74, a 
little more than two years before his death, 
at the instance of his two daughters, who 
were fearful that their father would will 
the bulk of his estate to a 35-year old nurse, 
whom he then planned to marry, the testa- 
tor made an inter-vivos transfer to each 
daughter. Each transfer was valued at ap- 
proximately $1,400,000, and at the time that 
they were effected, each daughter already 
possessed an independent personal estate of 
$500,000 to $1,000,000, and enjoyed an an- 
nual income of upwards of $50,000. 


HELD: Notwithstanding the fact that 
testator was in good health for his age, and 
looked forward to continued life, his act 
of making inter-vivos transfers was sub- 
stituted for that which he would have other- 
wise done through testamentary disposition. 
Where a donor seeks to accomplish through 
inter-vivos gifts that which he would other- 
wise achieve by will, such gifts are con- 
strued to be in contemplation of death with- 
in the meaning of the statute. 














Duaw G the past year the num- 
ber of out-of-town checks handled 
daily by our transit department has 
increased 40% over the previous 
year. 








Part of this increase may be the 
result of a quickening of the gen- 
eral business pulse. But mainly we 
think it is because more and more 
banks have learned through exper- 
ience that our service cannot be 
excelled for efficiency and speed. 
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